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MEMORANDUM
DATE: November 9, 1999

To: Regional Interagency Executive Committee Members

Anne Badgley, U.S. Fish & Wildlife Service
Roger Blair, Western Ecology Division, Environmental Protection Agency
John D. Buffington, USGS Biological Resources Division
Mike Collopy, USGS Biological Resources Division
Col. Randall J. Butler, U.S. Army Corps of Engineers
Ken Feigner, Environmental Protection Agency
Bob Graham, Natural Resources Conservation Service
Nancy Graybeal, Forest Service
Thomas Mills, Pacific Northwest Station, Forest Service
Stan M. Speaks, Bureau of Indian Affairs
William Stelle, Jr., National Marine Fisheries Service
Rick Applegate, National Marine Fisheries Service
William C. Walters, National Park Service
Jim Shevock, National Park Service
Elaine Y. Zielinski, Bureau of Land Management

California Federal Executives
Brad Powell, Acting Regional Forester, Forest Service
Roberta Moltzen, Deputy Regional Forester, Forest Service
Michael J. Spear, Operations Office Manager, U.S. Fish and Wildlife Service
John Engbring, Operations Office, U.S. Fish and Wildlife Service
Alfred Wright, Acting State Director, Bureau of Land Management
Paul Roush, Bureau of Land Management

FroOM: Curtis A. Loop, Acting Executive Director

SUBJECT: Regional Ecosystem Office Analysis and Interpretation of Three Issues
Related to Northwest Forest Plan Requirements for Aquatic Conservation Strategy Consistency
Determinations

Enclosed is the Regional Ecosystem Office (REO) final report to the Regional Interagency Executive
Committee (RIEC) in response to its December 17, 1998, request for facilitation of discussions seeking
interagency agreement clarifying Record of Decision (ROD) interpretation for several questions related to
implementation of the Aquatic Conservation Strategy (ACS). Pursuant to direction provided during the
October 6, 1998, November 5, 1998, and October 20, 1999, RIEC meetings, and in the December 17, 1998,
memorandum transmitting the request, we completed discussions on three ACS interpretation issues:

© NFP Record of Decision (ROD) requirements for determining project consistency with ACS objectives.



© The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road construction on aquatic
resources.

© The role of Late-Successional Reserves and designated roadless areas as components of the ACS.

Also in response to the December 17, 1998, guidance regarding specific roles of the REO for review of these
issues, we have sought to:

© Facilitate interagency and interdisciplinary discussions of the issues and questions by agency scientists,
resource experts, and legal counsel.

© Summarize science, legal, and policy information and findings from these discussions.

© Apply the information and findings in seeking interagency agreement on responses to the referred questions.
© Help agencies develop methods or procedures for implementing the agreements by field units.

© Recommend appropriate follow-up actions or investigations.

Summary and Conclusions

Following is a summary of the ACS Interagency Review Managers Teams’ findings. This summary does not
stand alone. It is essential that you refer to the enclosed document for a more complete discussion of the
Teams’ efforts in development of joint agency positions on the above issues.

ISSUE: NFP Record of Decision (ROD) requirements for determining project consistency with ACS
objectives.

© The ROD established the nine ACS objectives as S&Gs that apply across all land allocations.

© The ACS objectives serve as broad landscape management objectives, directed at the watershed-scale, to
be achieved over time by maintaining and restoring natural processes through implementation of the NFP. In
addition to this broad landscape role, the ROD also established the ACS objectives as S&Gs that apply to all
actions by their inclusion in Section B of Attachment A of the ROD.

© When assessing the effects of actions on relevant ACS objectives, multiple analytical scales may be
required, depending on the nature and scope of the action and the particular ACS objective. However, the
watershed-scale (the scale of watershed analysis) is the appropriate landscape context for determining whether
actions are consistent with the ACS objectives.

© The ROD does not explicitly establish a standard temporal scale for evaluating project consistency with
ACS objectives. Selection of a temporal scale depends on existing watershed conditions and the existing
watershed recovery trajectory and, regarding specific projects, must consider the temporal nature of potential
impacts.

© There is no ROD requirement to assess cumulative effects when making ACS consistency findings.
Cumulative effects are analyzed in watershed analysis, National Environmental Policy Act (NEPA) processes,
and Endangered Species Act (ESA) consultations.



© Watershed analyses typically provide the necessary contextual information for making ACS consistency
determinations. If watershed-scale information needed for making ACS consistency determinations is not
available (e.g., from existing watershed analysis, NEPA analysis, ESA consultations) then new or updated
watershed analysis may be required, even outside of Key Watersheds and Riparian Reserves.

ISSUE: The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road
construction on aquatic resources.

© The S&G WR-3 (Do not use mitigation or planned restoration as a substitute for preventing habitat
degradation) is intended to ensure that agencies do not rely on watershed or habitat restoration projects as
mitigation to allow avoidable impacts from projects planned in Riparian Reserves.

© This S&G does not preclude consideration of restoration projects that reduce road mileage in Key
Watersheds to offset new road construction. Nor does it obviate the need to comply with the many other
S&Gs designed to minimize the effects of new road construction.

© The scale at which the no net road mileage increase standard is applied is the Key Watershed scale.

© The baseline road mileage against which new road construction is compared is the mileage that existed on
May 13, 1994, the effective date of the ROD.

© The term road decommissioning is not expressly defined in the ROD, however, the intent is to evaluate
and reduce existing road related impacts to meet ACS objectives. Road mileage reductions need to occur
prior to or concurrent with new road construction in Key Watersheds.

ISSUE: The role of Late-Successional Reserves and designated roadless areas as components of the
ACS.

© LSRs are an important component of the ACS, however, there is no requirement in the ROD for LSR
Assessments to address ACS objectives.

© ACS objectives are addressed in NEPA documents, supported by information from watershed analysis.

© Roadless areas, both in and outside Key Watersheds, have additional S&Gs designed to protect water
quality because of identified concerns over unstable lands. Watershed analyses is required prior to
management activities in all watersheds that contain roadless areas.

© Inside Key Watersheds, no new roads are to be built in remaining roadbeds areas.
This report is a product of an interagency process that would not have been possible without the expert
knowledge and assistance provided by members of all staff involved. Thank you for the opportunity to work

on this issue. Please let me know if we can provide any additional information or answer any questions
about our review.
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Response to the January 17, 1999 Regional Interagency Executive Committee
Request for REO Assistance in Facilitating Interagency Agreement on
Four Aquatic Conservation Strategy Issues

Introduction

On January 17, 1999, the Regional Interagency Executive Committee (RIEC) requested that the
Regional Ecosystem Office (REO) facilitate a process for reaching interagency agreement on the
interpretation of four issues regarding Northwest Forest Plan (NFP) requirements for determining the
consistency of proposed land management actions with the Aquatic Conservation Strategy (ACS).
Three of these issues, which arose from recent efforts to complete Endangered Species Act (ESA)
consultations on listed fish species, are:

1.NFP Record of Decision (ROD) requirements for determining project consistency with ACS
objectives.

2.The role of Standards and Guidelines (S&Gs) that mitigate the effect of new road construction on
aquatic resources.

3.The role of Late-Successional Reserves and designated roadless areas as components of the ACS.

In response to this request, the REO convened a team of senior agency managers who have been
meeting regularly to address these issues. Since none of the issues were new, the RIEC made it clear
that they intended for the interagency effort to start with a review of previous guidance and direction
that had been issued on the subjects and to seek a higher level of interagency agreement on the
previous interpretations. The interagency manager’s team began the review by establishing teams
comprised of senior technical staff to address each of the ACS issues. These technical teams in turn
compiled and reviewed existing guidance and direction pertaining to the subject issues, as well as all
relevant NFP ROD citations. Recognizing that the ROD established the legal direction for these
issues, the technical teams also reviewed pertinent references from the FEMAT Report and FSEIS
documents, which offered insight into the purpose and intent of some of the ROD requirements.

Each of the technical teams presented its reports to the Mangers Team, and incorporated changes
based on interagency discussions and agreements reached during those meetings. Each of the
technical teams completed stand-alone reports, which include extensive references and discussion.
What follows are condensed versions of the technical team reports, presented in question and answer
format, which respond directly to the ACS issues referred by the RIEC. The responses represent full
and unanimous agreement among the agencies participating in the review on the stated
interpretations.



Proposed Interagency Interpretations

ISSUE:NFP Record of Decision requirements for determining project consistency with ACS
objectives.

The RIEC asked the REO to facilitate interagency agreement in clarifying ROD requirements for
determining and documenting the consistency of projects with ACS objectives. To focus this
interpretation, the RIEC identified four questions.

Question #1: What is the relationship of the nine ACS objectives (ROD, B-11) with individual or groups
of land management actions? Are the ACS objectives intended to be Standards and Guidelines for
individual projects? Must they be addressed individually or collectively when determining project
consistency with the objectives? Are they instead broad objectives to be achieved across the landscape
through the collective effect of all management actions, but not applied to individual projects?

Based on the language in the ROD in both the outline to Attachment A and on pages B-9, B-10, and B-11,
it is clear that the ACS objectives are considered S&Gs that apply to all management activities on Forest
Service and BLM lands within the NFP area.

The ROD (Attachment A, page 1) indicates that the six sections of Attachment A collectively comprise the
complete set of S&Gs that direct how the NFP is implemented. Two of the sections are particularly
relevant to the ACS. Section B is where the ACS is described, including a background discussion of the
objectives and management emphases for Riparian Reserves, Key Watersheds, watershed analysis, and
watershed restoration. Section C includes specific S&Gs that apply to certain types of projects and land
allocation categories, including the Riparian Reserve and Key Watershed land designations. Following
the guidance in both Section B and Section C is required to implement projects consistent with the ACS.

As originally developed, the ACS objectives serve as broad landscape management objectives, directed at
the watershed-scale, to be achieved over time by maintaining and restoring natural processes through
implementation of the NFP. In addition to this broad landscape role, the ROD also established the ACS
objectives as S&Gs that apply to all actions by their inclusion in Section B of Attachment A. The S&Gs
in Section C of the ROD were developed to regulate management actions in a way that promotes the
attainment of these landscape-scale objectives by focusing the review of proposed management actions to
determine compatibility with the ACS objectives (ROD, B-10). However, the S&Gs in Section C do not
by themselves always guarantee that actions will be consistent with ACS objectives, in part due to the
need to consider the results of watershed analysis. Thus, the ROD requires decision makers to confirm
(i.e., make findings) that projects that comply with the S&Gs, either meet, attain, or do not retard or
prevent attainment of the ACS objectives. This requirement applies to all FS and BLM management
actions in the NFP, not just actions within Key Watersheds and Riparian Reserves.

The ROD does not explicitly address whether the nine ACS objectives should be considered individually
or collectively when assessing projects. Either approach may be appropriate, depending on local
circumstances. Regardless of the approach used, it must culminate in a synthesized conclusion of overall
ACS consistency that considers all of the ACS objectives relevant to a given action. Consideration of the
objectives individually may facilitate the decision maker’s ability to differentiate and address those
objectives affected by a given action. Consideration of the objectives collectively may facilitate the
decision makers ability to derive an overall conclusion of ACS consistency without the potentially
difficult task of aggregating the results of individual objective assessments.



Question #2: What are the appropriate temporal and spatial scales for determining project consistency
with the ACS objectives?

The ROD is explicit that watershed analysis will be used to establish the appropriate geographic context
for assessing the baseline condition and evaluating whether actions are consistent with the ACS objectives
(ROD, B-10, B- 201 B-23, B-30). Watershed analysis has been performed ona variety of spatial scales,
ranging from the 4" field USGS hydrologic unit code scale down to the 7" field subwatershed-scale. The
ROD defined the watershed-scale as approximately 20-200 square miles, which generally corresponds
with the scale of the 5™ field USGS hydrologic unit code hierarchy.

In general, the ACS provides a framework for managing aquatic ecosystems primarily at watershed and
landscape (i.e., multiple watershed) scales. The ACS objectives describe the attributes and distribution of
aquatic ecosystems believed necessary to provide conditions for maintaining currently strong populations
of fish and other aquatic and riparian dependent organisms and to recover currently degraded ecosystems.
To account for the dynamic nature of conditions within watersheds, the ACS objectives also focus on
maintaining aquatic ecosystems within the natural range of variability at the site, subwatershed, and
watershed-scales. Please refer to Benda et al. (1998) for a discussion of landscape system dynamics.

Because the ACS was designed to maintain and restore ecosystem health at watershed and landsca e
scales, rather than the scale of individual projects, the ROD established watershed analysis at the 5™ field
watershed-scale as the appropriate geographic context for assessing the cons1stency of actions with the
ACS. The results from watershed analyses completed at scales other than the 5 field watershed may also
be useful when making ACS consistency findings. For instance, some 5" field watersheds may be too
large or complex ecologically to be analyzed effectively. Watershed analysis, as a consequence, has been
conducted in 5™ field and aggregates of 6 ™ field watersheds.

Although the 5" field watershed-scale provides the appropriate geographic context for assessing ACS
consistency, it is important to note that the ecosystem functions and processes represented by the ACS
objectives operate at multiple scales, including site, reach, subwatershed, watershed, river basin and
population. Similarly, the effects of land management activities on these functions and processes can
occur at multiple scales, depending on the scope and magnitude of the action, current baseline conditions,
and the sensitivity of the affected resources. Before a decision maker can assess whether an action would
retard or prevent attainment of ACS objectives, the full extent of project effects to aquatic ecosystem
objectives must first be assessed. Assessments of project effects should address the spatial scales that are
relevant to the proposed action and for the ACS objectives that would be affected.

In summary, determining consistency at the site scale requires understanding of the required range of
variability established at watershed, provincial, or regional scales. An action that results in a degraded
condition at individual sites or degraded subwatersheds cannot always be interpreted as failure to comply
with the ACS. To make findings of an action’s consistency with the ACS, the decision maker must take
into consideration the scope and magnitude of the action’s effects, both positive and negative, at scales
appropriate for the relevant ACS objectives. Such findings should ensure the conservation of the natural
range of variability at the watershed level. Actions with similar effects might be considered consistent
with the ACS in one watershed and not in another depending on the significance of the action within each
watershed context.

Temporal scales relevant to the individual ACS objectives may vary with the spatial scales embodied in
the objectives. Generally, as spatial scales increase, the relevant temporal scales associated with the
objectives also increase, but the frequency for iterative analyses decreases (ROD, B-22). For example,
project or stream reach-scale effects might best be viewed using temporal scales of months to years, and
justify more frequent assessment iterations, while watershed and broader landscape-scale processes and
effects would likely be more relevant over longer time scales; e.g., years to decades, but generally warrant
less frequent analysis.



The ROD does not explicitly establish a standard temporal scale for evaluating project consistency with
ACS objectives. Selection of a temporal scale depends on existing watershed conditions, and the existing
watershed recovery trajectory, and, regarding specific projects, must consider the temporal nature of
potential impacts. For instance, in the case of restoration projects, short-term negative impacts can be
significant, and should be clearly offset by long-term benefits. The ROD recognizes that “[b]ecause the
ACS is based on natural disturbance processes, it may take decades, possibly more than a century, to
accomplish all of its objectives. Some improvements in aquatic ecosystems, however, can be expected in
10 to 20 years.” (ROD, B-9). In evaluating consistency with ACS objectives, field units have generally
recognized that adverse effects of management actions that last several years may still be consistent with
ACS objectives if they do not affect the underlying processes and functions, have significant long-term
benefits, and do not have short-term effects with watershed-scale significance (e.g., compromise the
persistence of local species). On the other hand, effects that impact watershed-scale processes or
functions or that persist for a decade or longer would impair the attainment of ACS objectives and would
be inconsistent.

Question #3: Should ACS consistency determinations address the cumulative effects of multiple
management actions or groups of projects? If so, at what scale and using what methods? If individual
actions are assessed individually during ACS consistency determinations, how can the cumulative effect of
multiple projects be assessed?

The ROD does not explicitly require that cumulative effects be considered when making ACS consistency
findings. However, the requirement to use watershed analysis reports to establish the geographic context
for evaluating project compliance with ACS objectives necessarily requires aquatic analysts and decision
makers to consider the cumulative effect of past management activities that have, and continue to affect
processes throughout the watershed, as reflected in the characterization of current conditions in the
watershed, and anticipated future conditions.

By using watershed analysis reports to address cumulative effects when evaluating the consistency of
actions with ACS objectives, the role of non-federal lands in the watershed is also considered. Thus,
given that cumulative effects accruing on non-federal land may affect federal managers’ ability to achieve
ACS consistency, existing interagency direction for conducting watershed analysis is clear on the
importance of considering non-federal lands in the analysis:

“Even though the Federal watershed analysis process is in no way intended to regulate non-Federal lands,
analysis teams, as guided by responsible officials, will consider the interactions of various land
ownerships in the watershed. Federal land management decisions based on the results of watershed
analysis need to consider conditions and activities on adjacent non-federal lands, especially to evaluate
cumulative effects, as they affect public lands, pursuant to NFMA, NEPA, ESA, CWA, O&C Act, and
other pertinent statutes. Consideration of these interactions is important to an overall understanding of
ecological functions and processes.” (Ecosystem Analysis at the Watershed Scale: Federal Guide for
Watershed Analysis, page 11)

The Federal Guide for Watershed Analysis also describes important considerations for how non-federal
lands should be addressed in watershed analysis. Notwithstanding the fact that the interactions of various
land ownerships are considered during watershed analysis, the ROD is clear that the ACS objectives only
apply to FS and BLM lands within the range of the northern spotted owl.

Consideration of cumulative effects is not limited to watershed analysis. Cumulative effects analyses are
required to meet other regulatory or statutory requirements, such as the NEPA and the ESA. Within the
ESA context, for example, the agencies recognize the need to consider the effects of multiple activities
within a geographic area. When making effects determinations pursuant to the ESA, the agencies use
analytical tools like the NMFS/FWS “Matrix of Pathways and Indicators™ to assess the potential for
cumulative effects of multiple management actions proposed concurrently within the same watershed.
Such analyses are necessarily focused narrowly on project effects to listed salmonids, and are intended to



evaluate the potential for actions to result in adverse effects on or incidental take of listed species. These
analyses are not intended to address all aquatic resources intended to benefit from the ACS.

Question #4: How should ACS consistency determinations be made where watershed analysis is not
required or has not been completed?

The ROD requires decision makers to make findings of ACS compliance for all actions in all land
allocations. Decision makers are directed to use the results of watershed analysis to make such findings.
Watershed analysis is required only prior to evaluating how proposed management activities in Key
Watersheds, roadless areas and Riparian Reserves meet ACS objectives. Watershed analysis is not a
prerequisite for all projects or all land allocations.

In land allocations where watershed analysis is required, agencies recognize the mandate and benefit of
applying watershed analysis results in making ACS consistency findings. The ROD specifies what
information from watershed analysis is important in assessing ACS consistency; e.g., a description of
existing conditions and the range of natural variability of important physical and biological components of
the watershed.

In recognition of the importance of watershed analysis, the ROD acknowledges that “ultimately,
watershed analyses should be conducted in all watersheds on federal lands as a basis for ecosystem
planning and management.” (ROD, B-20) This is consistent with the current FS and BLM approach.
Many ecosystem analyses at the watershed-scale have been completed for non-Key Watersheds and the
results have been used in making ACS determinations.

Team Recommendation:

Where watershed analysis is not required, the action agencies must still provide information on existing
watershed conditions and the range of natural variability of important aquatic ecosystem components
necessary for making ACS consistency findings. Such information may be available from sources such as
NEPA analysis documents, ESA biological assessments and biological opinions, river basin or other
landscape-scale assessments, field inventories, etc. There may be situations where actions are proposed
for land allocations where watershed analysis is not required by the ROD and where there are inadequate
alternative sources of watershed information necessary for making ACS consistency determinations. In
these circumstances, decision makers may not be able to comply with the ROD requirements for assessing
whether the action is consistent with ACS objectives until the necessary watershed information is
available. Decision makers may find that the most expeditious process for generating the necessary
information to make ACS consistency determinations in some cases may be to complete watershed
analysis, notwithstanding the fact that it is not required by the ROD.



ISSUE: The role of S&Gs that mitigate the effect of new road construction on aquatic resources.

The RIEC asked the REO to facilitate interagency agreement on an interpretation of the following four groups
of questions that address NFP S&Gs for road construction.

Question 1: Does the standard and guideline WR-3 prevent the agencies from considering or counting
planned restoration project benefits (e.g., road decommissioning) as mitigation for new road construction
impacts to aquatic habitat? Conversely, must each project that entails new road construction include
mitigation measures to offset the marginal road impacts, or can the agencies rely on previous, ongoing, or
planned [road] restoration projects to achieve the no net increase requirement from B-19 and C-7?

This set of questions mixes two distinct issues: (1) ROD requirements for roads in Riparian Reserves to meet
ACS objectives, and (2) the ROD requirement for no net increase in road density within Key Watersheds.
These issues are addressed separately below.

The ROD S&G WR-3 (ROD, C-37) is under the heading “Watershed and Habitat Restoration” for actions in
Riparian Reserve land allocations and states: “Do not use mitigation or planned restoration as a substitute for
preventing habitat degradation.” This S&G applies more broadly than to roads and is intended to ensure that
the agencies do not rely on watershed or habitat restoration projects to serve as mitigation to allow avoidable
impacts from projects planned in Riparian Reserves that are otherwise consistent with the ACS. Further,
relying on restoration activities as mitigation may wrongly assume that the benefit from restoration is as likely
as the negative impact of the planned activity.

The ROD recognized that adverse effects could result from new road construction (both short-term impacts
from road construction activities and long-term effects from road management and increased road density on
the landscape), yet did not prevent roads from being constructed. Instead, the ROD provided detailed S&Gs
for roads in Riparian Reserves with the intent of minimizing both construction impacts and longer-term
landscape impacts from road management. In addition to prescribing best management practices for specific
road activities (RF-2 through RF-6; ROD, C-32), the S&Gs for roads in Riparian Reserves also call for
interagency cooperation (RF-1), completion of watershed analysis and geotechnical analyses (RF-2, RF-3), and
the development of Transportation Management Plans to ensure that road management activities meet ACS
objectives (RF-7).

The ROD S&G WR-3 ensures that none of these ROD requirements for minimizing the effects of new roads in
Riparian Reserves would be obviated by watershed or habitat restoration projects that some might construe as
mitigation for avoidable impacts from new roads in Riparian Reserves.

In addition to S&Gs for roads in Riparian Reserves, the ROD also addresses road construction and
maintenance activities in LSRs (ROD, C-16), and road treatments as a component of watershed restoration
(ROD, B-31). The use of watershed analysis is required to determine the influence of roads on ACS objectives
in Riparian Reserves, and could also be used to identify road-related impacts to aquatic systems in other land
allocations. Watershed analysis is required in Key Watersheds and all roadless areas prior to resource
management, to change default Riparian Reserve widths in all watersheds, and is recommended in all other
watersheds (ROD, B-30). Additionally, all actions in all land allocations must comply with the ACS objectives
(ROD, B-10).

Regarding the second issue embodied in this set of questions, the S&G WR-3 does not establish additional
requirements for reducing road density in Riparian Reserves. The ROD requirements pertaining to road
density are found in the S&Gs for Key Watershed land use allocations (ROD, C-7) and state:

“Inside Roadless Areas - No new roads will be built in remaining unroaded portions of inventoried (RARE II)
roadless areas.”



“Outside Roadless Areas - Reduce existing system and nonsystem road mileage. If funding is insufficient to
implement reductions, there will be no net increase in the amount of roads in Key Watersheds.”

Outside of Key Watersheds, there are no specific S&Gs addressing road density restrictions elsewhere in the
NFP area.

It is incorrect to interpret the S&G WR-3 as establishing a different baseline from which to evaluate the net
change in road miles in Key Watersheds. The effective date of the ROD is the temporal starting point for
evaluating changes in road miles in Key Watersheds. All road decommissioning activities within Key
Watersheds, regardless of how they were funded, count towards the net change calculation. Similarly, all new
roads are considered in this accounting. A recent report by the Research and Monitoring Group used this
approach to evaluate and report the net change in road miles within all 164 Key Watersheds since the ROD
effective date (April 1, 1999 memorandum from the Research and Monitoring Group to the RIEC).

The timing for road decommissioning to count towards the no net increase requirements in Key Watersheds is
addressed in Question #4.

It should be noted that the March 18, 1997 land and resource management plan biological opinion (pages 70-
72) issued by NMFS expanded the requirements of the ROD to reduce the potential impacts of road
construction to minimize the level of incidental take of listed salmon. The opinion recognized that high road
densities are correlated with impaired aquatic system functions in all watersheds, and that ROD S&Gs may not
be specific enough to prevent incidental take at the site scale. Accordingly, the incidental take statement
established additional mitigation for site specific road impacts (timing and location of construction), as well as
requiring no net increase in road impacts outside of Key Watersheds. These requirements to comply with the
ESA should not be confused with interpretations of ROD S&Gs.

Question 2: What is the appropriate analytic scale for applying the “no net increase” standard (e.g., 6™ field
watershed, Key Watershed, administrative unit, etc.)? What are the baseline road mileages within the
appropriate analytic unit from which to assess the “no net increase” in roads requirement?

As explicitly stated in the ROD, B-19 the scale at which the no net increase standard is applied is at the Key
Watershed scale. Key Watersheds vary in size, but commonly correspond with the “5™ field” watershed-scale
(20-200 square miles). The baseline road mileage against which new road construction is compared is the
mileage that existed on May 13, 1994, the effective date of the ROD.

Question 3: What specific restoration actions or mitigation measures are necessary for “decommissioning”
road segments in order to remove them from the baseline inventory? Can decommissioning “skid trails” offset
new road construction when meeting the “no net increase” standard?

There are no expressly stated definitions for road decommissioning in the ROD, however, it does state that
“[r]oad closures with gates or barriers do not qualify as decommissioning or a reduction in road mileage”
(ROD, B-19). The ROD directs the land management agencies to determine the influence of roads in Riparian
Reserves on ACS objectives through watershed analysis and to obliterate roads based on ongoing and potential
effects to ACS objectives (ROD, C-32, C-33). The FEMAT Report defines decommissioning as “closing and
stabilizing a road to eliminate potential for storm damage and need for maintenance” (FEMAT V-57). NMFS’
March 18, 1997 plan-level biological opinion defines road decommissioning as whatever measures are
“necessary to restore pre-road hydrologic functions and...minimize the risk of road-related sediment delivery to
streams.”

All of these references make it clear that the intent is to evaluate and reduce road related impacts to meet ACS
objectives. Because skid trails are not constructed to the same standards as roads and generally do not cause
the same types of long-term hydrologic effects as roads, their obliteration cannot be used to offset construction
of new roads to meet the no net increase standard.



Question 4: [n order to meet the intent of the ACS objectives and the referenced S&Gs, what is the temporal
requirement for mitigating road construction effects? For example, can new roads be constructed in Key
Watersheds now, when offsetting road decommissioning cannot occur until sometime in the future? Must
offsetting road decommissioning occur prior to the construction of new roads or can they occur concurrently?

The ROD is clear in its intent for Key Watersheds to be managed to reduce overall road' densities over time to
restore impaired aquatic ecosystem functions and processes. The NMFS March 18 opinion extends this intent
to all watersheds with listed salmon species to minimize incidental take. The ROD, B-19 states that if funding
for implementing reductions in road mileage in Key Watersheds is insufficient, then there will be no net
increase in road miles. Because existing conditions in many managed watersheds may already be degraded,
road mileage reductions need to occur prior to, or concurrent with, new road construction. This timing is
necessary to meet ACS objectives which strive to maintain or restore aquatic processes and functions that may
be affected by new road construction.

Policies developed following the ROD support the requirement for road mileage reductions to occur prior to or
concurrent with new road construction in Key Watersheds. However, the agencies also recognize that road
decommissioning often entails significant environmental planning, analysis, and review requirements, and
decommissioning activities may extend beyond the completion of the new roads in Key Watersheds. This is
reflected in the previous interagency policy on road access under the NFP (April 7, 1995 Memorandum from
the Regional Interagency Executive Committee) which requires at least one mile of federal road to be
decommissioned “prior to, during, or within a reasonable timeframe following construction” of each mile of
new road constructed in Key Watersheds. Similarly NMFS’ March 18 opinion (page 72) states that the
identification of mitigation actions (including those for road density) must occur concurrent with road
construction, and must be implemented within a reasonable timeframe following construction of the new road.

The requirement to decommission roads prior to or concurrent with constructing new roads in Key Watersheds
would also apply to semi-permanent roads that are in place for one or more operating period (construction
season), but eventually removed at the completion of the timber sale or other management action. Even
though such roads may be seasonally closed to traffic during the wet season, they may impair hydrologic
functions, contribute sediment or cause other adverse effects for the time they are temporarily on the
landscape, and therefore must have offsetting road decommissioning to meet the intent of the ROD
requirements.

Based on this logic, only temporary roads; i.e., those that are constructed and completely obliterated during the
same construction season, would not be subject to the requirement to decommission a like mileage of roads
prior to or concurrent with the new road miles in Key Watersheds.

"Efforts to interpret and implement road-related provisions of the NFP ROD have highlighted the need
for a consistent definition of roads, which presently does not exist. We recommend that the work group
involved with this issue be re-convened to address it further. Several definitions currently in use are

applicable to this clarification of the timing for road decommissioning;:

© According to the final Forest Service Roads Analysis procedures (June 10, 1999), a road is a vehicle travel-way more than 50
inches wide.

© The NMFS March 18, 1997 plan-level biological opinion defines several types of roads based on length of activity:
“temporary roads” are roads that are installed and decommissioned during the dry season of the same year (usually May 15-
October 15); “semi-permanent roads”- are roads that are used for longer than one dry season, but are decommissioned at the end
of the contract; “permanent roads” are roads that remain in use after a contract is completed.

® The team assumes that the term “open” means that a “road” is accessible to traffic; “closed” means that the road still exists,
but is not accessible to traffic.

& The definition of road decommissioning is addressed in the response to question #3 above.



The interagency review team noted that much of the confusion that initially lead to questions #1 and #4 for the
road issue stem from differences in the analytical baseline for the ROD and for ESA Section 7 consultation.
As stated above, ROD requirements are met by ensuring that there is a gradual decline (or if funding is
insufficient, no net increase) in road miles within Key Watersheds from the temporal baseline of the ROD
effective date. For example, if 10 miles of roads were decommissioned in a Key Watershed in 1995 as part of
a restoration project, the construction of 5 new miles of road in the same Key Watershed in 1996, and 3
additional miles in 1997 would technically be consistent with the ROD requirements, as long as the net effect
is a reduction from the 1994 ROD baseline. In contrast, the Section 7 consultation regulations redefine the
environmental baseline with each subsequent consultation, and all actions previously consulted upon are
included in the environmental baseline for each new action. That is, when an action is identified for
consultation in a biological assessment, all actions which have occurred prior to the consultation are accounted
for in the analysis of the environmental baseline. Impacts of new activities are measured by their effect on the
existing environmental baseline.

Some have erroneously mixed these two concepts of baseline and suggested that in order to meet the ROD
requirements, each proposal for new road construction in Key Watersheds must be accompanied by a
concurrent, equivalent amount of road decommissioning regardless of previous road mileage reductions, so
that there is a net reduction in the pre-project road density (ESA definition of environmental baseline). This
approach does not account for previous decommissioning actions, regardless of their timing or magnitude, and
creates an institutional disincentive to proactively decommission roads prior to any action which may propose
new road construction. This creates cost inefficiencies by piecemealing decommissioning projects, as well as
postponing or forgoing larger-scale road restoration opportunities that would accelerate ecosystem recovery.

Team Recommendation:

The team identified a process that could provide an accounting procedure for tracking ROD compliance and
ACS consistency and for addressing road-related impacts under Section 7. Since both the ROD and NMFS’
March 18 plan-level biological opinion infer the need to systematically evaluate roads for their intended long-
term use (and subsequent disposition), the Transportation Management Planning (TMP) process can provide an
avenue for resolving this dilemma. Road management planning processes of both the FS and BLM, along with
watershed analysis, can provide an analytic framework for setting road impact reduction objectives and can be
used to establish both a spatial and temporal framework for road management within each 5™ field watershed.
The results of this process can be identified in each consultation, and tracked through the interagency
restoration database, so that all actions, including past, present and foreseeable future can be evaluated in the
ESA environmental baseline. So, as new roads are proposed as part of actions under consultation, potential
impacts can be evaluated (or counted) against road impact reductions achieved though implementing the TMP.

This requires each TMP to include an assessment of past road impacts already addressed through restoration
since the issuance of the ROD. The TMP establishes both long-term objectives for reducing road related
impacts, and the restoration database provides an accounting process for all restoration actions. As new roads
are proposed in a watershed, they will be evaluated against the TMP objectives. As long as new construction
is consistent with the TMP, ACS, and is covered by previous or ongoing actions reducing road impacts, it
would not degrade the environmental baseline at the time of consultation, and would be fully consistent with
ROD requirements for managing road mileage in Key Watersheds.



ISSUE: The role of Late-Successional Reserves and designated roadless areas as components of
the ACS.

The RIEC asked the REO to facilitate interagency agreement on what, if any, further clarification is needed to
document the expected role of Late-Successional Reserves and inventoried roadless areas in meeting ACS
objectives.

The interagency review team identified and answered a number of specific questions to provide the requested
clarification:

Question 1: Are LSRs an important component of the ACS?
Yes, LSRs are an important component of the ACS (ROD, B-12).
Question 2: Are LSR Assessments required to address ACS objectives?

No, LSR Assessments, as described on ROD, C-11, are not required to address ACS objectives. ACS
objectives are addressed in NEPA documents linked to watershed analysis as appropriate to the issues raised
by the proposed activity and the situation.

Question 3: Do different S&Gs apply to roadless areas inside and outside of Key Watersheds?

Yes. While roadless areas both in and outside Key Watersheds have additional S&Gs designed to protect
water quality because of identified concerns over unstable lands, the S&Gs are not the same. Watershed
analysis is required prior to management activities in all watersheds that contain roadless areas. However,
inside Key Watersheds, no new roads are to be built in remaining roadless areas (ROD, B-19).

Question 4: What further points of clarification can be provided regarding the role of LSRs and roadless
areas as components of the ACS?

» The ACS objectives and aquatic S&Gs apply in LSRs.

* LSRR Assessments, Watershed Analysis, NEPA, and other information must be used together to guide final
management decisions in LSRs. LSR Assessments may contain recommendations that are not appropriate
when viewed in the larger context of this additional information.

» Key Watersheds are intended to play an important role in the recovery of fish stocks listed under the ESA,
and 38 percent of LSRs are in Key Watersheds.

» Roadless Area means all RARE II areas not roaded as of 5/13/94, regardless of release language,
management direction, changes in roadless definition, etc.

» There is a correlation between roadless areas and at-risk fish stocks, and management decisions in roadless
areas must consider those stocks. However, there are no specific restrictions on management activities in
roadless areas other than watershed analysis and, inside Key Watersheds, the requirement that no new
roads are to be built in remaining roadless areas.

»  Maps of remaining roadless areas included in the FEMAT Report are likely adequate for plan-level
consultation, and any changes to roadless areas between the FEMAT mapping and the signing of the ROD
can be examined at the project level during individual ESA Section 7 consultations.

Team Recommendation:

The presence of roadless areas, LSRs, and status of known bull trout populations should be identified
and addressed in watershed analysis documents. Analyses that do not include this information
should be updated at the earliest opportunity.
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FY 2003 Timber Sale Strategy

Legal, administrative, and Northwest Forest Plan (NFP) implementation challenges are
continuing into FY 2003. The primary challenges include: (1) resolution of Endangered Species
Act (ESA) consultation issues associated with the Pacific Coast Federation of Fishermen’s
Associations et al. v. National Marine Fisheries Service lawsuits and Aquatic Conservation
Strategy interpretation; (2) implementation of the Survey and Manage (S&M) Supplemental
Environmental Impact Statement; and (3) the Ninth Circuit Court of Appeals ruling in Hugh
Kern, et al. v. Bureau of Land Management regarding Port Orford Cedar and the spread of
Phytopthera lateralis.

The nature of the situation dictates the development of a FY 2003 Timber Sale Plan that
continues to place interim emphasis on partial cuts, i.e., sales for which either a “No Effect”
(NE) or “Not Likely to Adversely Affect” (NLAA) biological determination can be made for
listed anadromous fish, and timber sales that do not influence the spread of Phytopthera lateralis
within the range of Port Orford cedar. This emphasis (a continuing interim strategy) is driven by
circumstances in an attempt to effectively utilize appropriated funds and implement the
Allowable Sale Quantity (ASQ) and socioeconomic objectives of the NFP to the maximum
extent possible. It is anticipated that as the current challenges are resolved, the emphasis for
balanced NFP implementation, i.e., partial cuts, regeneration cuts, restoration as a requirement of
timber sale contracts, etc., will resume. However, if regeneration harvest sales can be designed
to receive NLAA determinations, this should be pursued at levels consistent with the district



Resource Management Plan.

The following guidelines and assumptions shall also apply to district timber sale plans for FY

2003:
1. The following volumes are to be offered in support of Performance Measure
accomplishment:

District FYO03 Targets (MMBF)

Lakeview 9

Salem 30

Eugene 29

Roseburg 15

Medford 52

Coos Bay 15

150

2. Chargeable and nonchargeable volume will count towards the annual sale targets.

All needed Letters of Concurrence or Biological Opinions must be received prior to sale
advertisement.

Districts are encouraged to accelerate the balanced implementation of the Resource
Management Plans and NFP, utilizing timber sales as a treatment tool, where identified,
as an appropriate treatment necessary to accomplish Aquatic Conservation Strategy and
Late-Successional Reserve (LSR) objectives as identified in Watershed Analysis and
LSR Assessments.

Until Annual Work Plan directives are issued, assume the funding levels in the FY 2003
Planning Target Allocations plus any carryover funds from FY 2002, and assume
comparable 6310, 5810, and 5900 directives from FY 2002. In addition, employ the
following excerpts from the 5810 and 5900 subactivity definitions from the fund coding
handbook:

a. For 5810 — To qualify for the deposit of receipts: (1) the timber sale layout,
volume measurement and appraisal, and contract preparation must be funded by
the Pipeline Restoration Fund (PRF); and (2) a minimum of most (51 percent or
more) of the timber sale preparation costs must by funded by the PRF.

b. For 5900 — A minimum of most (51 percent or more) of the treatment costs must
be funded by the Forest Ecosystem Health and Recovery Fund (FEHRF) for the
receipts to be deposited into the FEHRF.

All Districts are to complete the attached table (Table 6) and e-mail it to Lyndon Werner (OR-
931) by close of business (COB), November 27, 2002. For each sale apply a hierarchy of



funding source, land use allocation, and cutting method to display the distinct acres and volume
on a separate line. Then display the total acreage and volume figures for each sale.

Documentation of Timber Sale Preparation Effort

We have experienced four years (FYs 1999-2002) of offering less than the full ASQ. Concerns
persist which prompt us to explain what we have been accomplishing with the funding that has
been allocated from the lesser volume that has been offered. It is understood that, in some cases,
it has been more costly than “normal” to prepare the sales that have been offered; in some cases
sale preparation effort has resulted in nonviable sales. In an attempt to document sale
preparation effort that has resulted in nonviable sales or sales that have been put on-the-shelf in
various stages of completion, Table 5 has been developed. In addition, this data is useful in
demonstrating progress in meeting the PRF goal of one year’s lead time, i,e., one ASQ’s worth
of volume on the shelf.

All districts are to complete the attached table (Table 5) and e-mail it to Lyndon Werner (OR-
931) by COB, January 15, 2003. Additional rows should be inserted into the table as needed.
The population of sales still includes all unoffered sales intended for sale in FY's 1999-2002 and
their status as of the end of FY 2002. Each individual sale should be displayed once only in the
highest possible numbered gate.

Additional Table 5 Explanation:

I. Gates
a. Gate 1: Sale is ready for ID Team to begin their analysis and deliberations.
Initial reconnaissance is complete.
b. Gate 2: S&M, Threatened and Endangered, cultural, etc., surveys; ID team;
Environmental Assessment; and public review complete.

c. Gate 3: Layout and cruise complete. Sale is nearly ready to advertise, pending
appraisal and final contract preparation.
d. Gate 4: ESA consultation complete.
2. Columns
a. Sale Name: Use most current name; use Remarks column to explain sale
combinations.

. Acreage and Volume: Use current figures as of the completion of the gate.

c. Viability Status: No-Off = Sale no longer viable; it is off the shelf. Yes-On =
Sale viable but on-the-shelf at this gate; not appropriate to proceed at this time on
work under next gate. Yes-Go = Sale viable; proceed with effort under next gate.

d. Remarks: Use for additional explanation or to cross reference a separate
document with more detailed explanation.

Timber Sale Pipeline Fund Project Submissions

To credibly utilize PRF funds (5810) and develop the data necessary for the annual report to
Congress, this Information Bulletin is requesting the closeout of FY 2002 project



accomplishments and submission of proposed FY 2003 projects. Refer to the FY 2002 Annual
Work Plan Subactivity Specific Directives, pages 92-94, for additional information on project
development.

All districts are to complete the attached Table 1 for all FY 2002 projects and e-mail them to
Lyndon Werner (OR-931) by COB, November 27, 2002. All districts are to complete the
attached Table 2 and e-mail them to Lyndon Werner (OR-931) three weeks following the
issuance date of the FY 2003 Oregon/Washington Annual Work Plan Directives. All districts
are to complete the attached Tables 3 and 4 and e-mail them to Lyndon Werner (OR-931) by
COB, January 15, 2003. Specific feedback requirements are as follows:

1.

4.

5.

Be specific regarding the units of accomplishment. The tables should be submitted
(electronically) as a singe document from each district. Insert additional rows into the
tables as necessary to display additional accomplishments or projected timber sales.

Cruised and “on-the-shelf” volume is comprised of sales which were complete at the end
of FY 2002 (Table 1) or are anticipated to be complete at the end of FY 2003 (Table 2).
“Complete” is defined as cruised and on-the-shelf with the assumption that, at a certain
designated time (in this case, at the end of FYs 2002 or 2003, respectively), all field work
was complete.

Table 1:

a. The dollar figures (at the bottom of the table) for all projects must add up to the
total amount spent by the district.

b. Use the same project names established or perpetuated in FY 2002. Use the
remarks section to explain the “flow” (pathway) of a project from year to year.
Use the remarks section to explain if preliminary project development effort has
resulted in decreased or no projected accomplishment (less or no timber volume).

Table 2:

a. The dollar figures at the bottom of the table (for all projects) must add up to the
district’s tentative 5810 allocation plus anticipated carryover, unless that level of
spending would be inconsistent with the directives. Identified project cost must be
specific to that project’s identified accomplishments.

b. Use the same project names established or perpetuated in FY 2002 unless a FY
2002 general project (i.e., stand exams) in a watershed is now becoming more than
one FY 2003 specific project (i.e., with different project names). Use the remarks
section to explain the “flow” of a project from year to year or the “flow” of a
project into multiple projects.

Tables 3 and 4:




a. Make a reasonable and conservative determination as to whether operations will
proceed and generate revenue in FY 2003.

b. The total projected revenue in FY 2003 from new sales in Table 3 (right most
column) should equal the sum of the value of sale-by-sale revenue projections in
Table 4.

If you have any questions, please contact Lyndon Werner (OR-931) at 503-808-6071 or Alan
Wood
(OR-931) at 503-808-6072.

Districts with Unions are reminded to notify their unions of this Information Bulletin and satisfy
any bargaining obligations before implementation. Your servicing Human Resources Office or
Labor Relations Specialist can provide you assistance in this matter.

Signed by Authenticated by
Denis M. Williamson Mary O'Leary
(Acting) Management Assistant

5 Attachments
1 —Table 1: FY 2002 5810 Actual Accomplishments (1p)
2 —Table 2: FY 2003 5810 Proposed Projects (1p)
3 —Table 3 and Table 4: Planned FY 2003 Timber Sale Pipeline Restoration Work
and Projected Revenue (1p)
4 — Table 5: On-the-Shelf/Unoffered Timber Sale Volume - end of FY 2002 (2pp)
5 —Table 6: FY 2003 Timber Sale Plan (1p)

Distribution

WO-230 (Room 204LS) - 1
OR-014 (Mel Crockett) - 1
OR-082 (Jeffrey Gordon) - 1
OR-090 (Dave DeMoss) - 1
OR-100 (Steven Niles) - 1
OR-110 (Dave D. Reed) - 1
OR-120 (Jon Menten) - 1
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UNITED STATES DISTRICT COURT

WESTERN DISTRICT

GF WASHINGTON

AT SEATTLE

PACIFIC COAST FEDERATION OF
FISHERMEN'S ASSOCIATION;
INSTITUTE FOR FISHERIES
RESCURCES; OREGON NATURAL
RESCURCES CQUNCIL; UMPQUA

WATERSHEDS, INC.; COAST RANGE
ASSOCIATION: and HEADWATERS,
Plaintiffs,
v,

NATIONAL MARINE FISHERIES
SERVICE,

Defendant,
and
DOUGLAS TIMBER OPERATORS,
and NORTHWEST FORESTRY
ASSCOCIATION,

Defendant-Intervenors,

INC.

NO. C89-67R

ORDER GRANTING PLAINTIFFS’
MOTICN FCR SUMMARY JUDGMENT,
DENYING DEFENDANTS® MOTIONS
FOR SUMMARY JUDGMENT AND
DISMISSAL AND GRANTING
CROS53-MOTIONS TO STRIKE

IN PART

THIS MATTER comes before

motions for summary judgment,

ORDER
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i

8




AD 72
{Rev.8/82)

10

11

13

14

13

18

17

18

19

20

21

22

23

24

25

26

filed in support of summary judgment, and defendant-intervenors’
motion for summary judgment and motion to dismiss.' The court has
considered the pleadings and documents filed in support of and in
opposition to the moticns and the relevant administrative record.
Being fully advised, the court grants plaintiffs’ motion for
summary judgment, denies defendants’ motions for summary Jjudgment

and to dismiss and grants the cross-motions to strike in part.

I. BACKGROUND?

Plaintiffs are six Oregon-based organizaticons representing
the interests of commercial fishermen and/or environmental causes.
They have sued the Natioconal Marine Fisheries Service (NMFS} under
the Endangered Species Act (ESA), 16 U.S.C. § 1536. The State of

Oregon, Douglas Timber Cperators, Herbert Lumber and Superior

‘Defendant-intervenors move to dismiss on the grounds that the
court lacks subject matter jurisdiction and that plaintiffs have
failed to join indispensable parties. The court rejected these
arguments in a previocus suit between these parties, Pacific Coast
Federation of Fishermen’s Associaticns, e% al. v. National Marine
Fisheries Service, No. 97-775R (PCFFA I}, and they are not repeated
here. Defendant-intervencors also move to dismiss on the ground
that the court lacks a complete administrative record. Defendant-
intervenors, however, have submitted the documents they contend are
necessary to complete the record by way of declaration.

The procedural and factual background of this controversy are
set out in the court’s March 2%, 1999, order granting plaintiffs’
motion for a preliminary injunction and in the court’s May 29,
1998, amended order granting defendants’ motion for summary
judgment in part. The court cnly recites here those facts
necessary to understand its helding.

ORDER
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Lumber have joined the suit as defendant-intervenors.’ Plaintiffs
challenge four biclogical opinions issued by NMEFS on the impacts
of 24 federal timber sales in the Umpqgua River Basin on the Umpgqua
cutthroat trout and the Oregon ccastal coho salmon, fish species
that have been listed as threatened or endangered under the
Endangered Species Act. FPlaintiffs ask the court to vacate the
four cpinions.

In a previous suit between these parties, plaintiffs chal-
lenged a Programmatic Biological Opinicn (BO)* NMEFS issued on March
18, 1997. 1In the Programmatic Biclogical Opinion, NMFS concluded
that the continued management of public land in the Umpgua River
Basin in Cregon under the United States Forest Service’s [USFS)
existing Land and Resource Management Plans (LRMPs) and the Bureau
of Land Management’s (BLM) existing Resource Management Plans
(RMPs) would not jeopardize the survival of the Umpqua cutthroat
trout. In that suit, plaintiffs contended that NMEFS failed to use
the best available scientific information in reaching its “no
jeopardy” conclusion as required by the ESA, that it did not

consider encugh evidence in reaching its “no jeopardy” conclusion,

‘In discussing the defendants’ substantive arguments, the
court refers to the defendants collectively as “NMFS” unless
otherwise indicated.

‘The parties also refer to the Programmatic Biclegical Opinion
as the “Plan BO,” “Northwest Forest Plan BO,” or "NFP BO.” For
consistency the court uses “Programmatic Biological Opinion.”

ORDER
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that the conclusion conflicted with evidence before the action
agencies and that the Programmatic Biolegical Opinion authorized
site-specific actions without adequate consultation as required by
the ESA. Plaintiffs asked the court to invalidate the March 18,
1997 Frogrammatic Biolcgical Opinion and corder the government
defendants to reconsult on the continued implementation of USFEFS
and BLM’'s Umpgua River Basin management plans. Plaintiffs also
sought an order prohibiting USFS and BLM from “tiering to” (rely-
ing on) the Programmatic Biological Opinion to authorize any site-
specific projects or management actions that may affect the listed
fish. A central contention in that suit was whether NMFS had
ensured compliance with the Aquatic Conservation Strategy (ACS),

a compcnent ¢of the Northwest Forest Plan. The Northwest Forest
Plan adopted standards and guidelines for forest management within
the range of the northern spotted owl. The ACS addresses the
habitat needs of salmcnids on federal lands within the range of
the northern spotted owl.

The ccurt upheld the Frogrammatic Biclogical Opinicn. And it
held that USFS and BLM could properly tier to the Programmatic
Biological Opinion in their respective management plans. The
court found that NMFS did not act arbitrarily or capriciocusly in
assuming that the USFS and BIM would implement the LRMPs and RMPs
in a manner consistent with the ACS. The court held, however,
that NMFS could not ratiocnally reach a “"no jeopardy” conclusion in

ORDER
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reviewing the agencies’ site-specific biological opinions without
analyzing whether the proposed projects did, in fact, comply with
the ACS. Thus, the court held that NMFS could properly assume on
the programmatic level that the agencies’ proposed acticons wculd
comply with the ACS, but found that it had failed to ensure cr
verify ACS compliance on the site-specific or project level.
Following the court’s decision in PCFFA I, the government
defendants consulted on 24 timber sales covered by the biological
opinions at issue in this litigation. In Novemker and December
1998, NMFS issued four bioclogical opinions concluding that the
proposed timber sales would not Jjeopardize cohe or cutthroat
survival and recovery.” AR 1 at 14, 1s-3s. 1In the instant suit,
plaintiffs chailenge NMIS’s new biological opinions. They contend
that the new copinions suffer from the same flaw in that they are
inadequate to ensure or verify the action agencies’ compliance
with the ACS.
A
a4
A

*Twelve of the timber sales at issue in PCFFA I are at issue
here because they were submitted for reconsultation following the
court’s order: Little River DEMC, Final Curtain, Dream Weaver,
Buck Fever, Sweet Pea, Buck Creek Commercial Thin, E-mile, Red Top
Salvage II, Lower Conley, Foghorn Cleghcern Commercial Thin, Sugar
Fine Density Management and Diamond Back. The remaining timber
salegs were proposed since the court’s order and have, therefore,
not been reviewsd by the court.

ORDER
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II. DISCUSSION

A. Motions to strike

Both sides have filed extra-record evidence in the form of
declarations. Both sides move to strike the other sides’ extra-
record evidence.® Specifically, plaintiffs seek to strike perticns
of Michael P. Tehan’s declaration and all of Daniel R. Kenney’s
declaration because they are either not proper extra-record sub-
missions or because they are impermissible expert opinions.
Defendant seeks to strike Christopher Frissell and Mark Powell’s
declaraticns on the same basis.

Extra-receord evidence is admissible to show the agency has
not considered all relevant factors and to explain technical
matters:

If the reviewing court finds it necessary to go outside
the administrative record, it should consider evidence
relative to the substantive merits of the agency action
only for background information, . . . or for the lim-
ited purposes of ascertaining whether the agency consid-
ered all the relevant factors or fully explicated its
course of conduct or greounds of decision . . . Consider-
ation of the evidence to determine the correctness or
wisdom c¢f the agency’s decision is not permitted, even
if the court has also examined the administrative re-
cord.

ASARCC, Inc. v. United States Envtl Protection Agency, 616 F.2d

1153, 1158 (9 Cir. 1880). The court will consider the challenged

*Plaintiffs move, in the alternative, for leave to file a
surreply brief on the summary judgment motions. The court finds
that the summary judgment motions have been adequately briefed and
the moticn is denied on that basis.

ORDER
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evidence only for background information and hereby grants the
cross-motions to strike to the extent the challenged declarations
contain opinion evidence or evidence pertaining to the correctness
of the challenged agency action.

B, Summary Jjudgment motions

1. Standard of review

Summary judgment is appropriate where there is no genuine
issue of material fact and the moving party is entitled to judg-
ment as a matter of law. Fed. R. Civ. P. 56. A biological opin-
ion is a final agency action that may be set aside under the
Administrative Procedure Act’ if the court finds it is “arbitrary,
capricicus, an abuse of discretion, or not otherwise in accordance

with law.” Bennett v. Spear, 520 U.S. 154, 174 (1997). A bio-

logical opinion is arbitrary and capricicus if the agency has
“entirely failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not
be ascribed tc a difference in view or the product of agency

expertise.” Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto.

Ins. Co., 463 U.5. 29, 43 (1983}. A biological opinion is also
invalid if it does not employ the best available scientific infor-

mation as required by 16 U.S.C. § 1536(a)(2). GCreenpeace Action

’5 U.S5.C. § 706{2) (A).

ORDER
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v. Frankiin, 14 F.3d 1324 (9™ Cir. 1992).

2. ACS consultation procedure

The ACS5 has nine stated objectives aimed at maintaining or
restoring the salmonid’s aquatic habitat. The objectives provide
a framework for managing aquatic ecosystems. The objectives
describe the attributes and distribution of aquatic ecosystems
believed necessary to provide conditions for maintaining currently
strong peopulations of fish and other aquatic and riparian depend-
ent organisms and to allow for recovery of currently degraded
ecosystems., See Reeves Decl. at 5, § 9. The ACS has four
essential features designed to accomplish the nine objectives:

1) establish riparian reserves (an allocation of land associated
with riparian areas with special standards and guidelines that
restrict management activities in those areas); 2) designate key
watersheds (watersheds important to the at-risk fish stocks):

3) utilize watershed analysis procedures for evaluating biologie
processes in specific watersheds; and 4) provide for watershed
restecraticn, AR 21 at B-9,

As part of the Northwest Forest Plan consultation, the Pro-
grammatic Biological Opinion endorsed a streamlined consultation
process. Under the streamlined consultation process, interagency
teams meet to evaluate specific forest management activities.
When USFS or BLM proposes to take an action that may affect a
threatened or endangered species covered by the Programmatic

ORDER
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Biological Opinion, a “Level 1" team (an interagency team that
includes a NMFS biologist), conducts an analysis to determine
whether the project is likely to adversely affect the species.
The Level 1 team records information regarding a specific project
using a “matrix of pathways and indicators” set forth in the
Programmatic Biological Opiniecn and a checklist.

If the Level 1 team cannot reach unanimcus agreement on a
project’s impacts and consistency with the ACS, the actiocon is
elevated to the Level 2 team, an interagency team of scientific
professionals. The project can also be elevated to the Level 3
team to resolve differences. OCnce there is consensus on project
effects and consistency with the ACS, the project is forwarded to
NMFS for formal consultation if necessary. With the exception of
the proposed Little River DEMC sale, which was the subject of the
court’s preliminary injunction, ncne of the other timber sales at
issue in this litigation was elevated by the Level 1 team.

The matrix and checklists reflect information needed to
implement and attain the ACS objectives. It is divided into
“pathways,” which indicate water quality, habitat access, habitat
elements, flow/hydrology, channel conditions and dynamics and
watershed conditions. The pathways are broken down into “indica-
tors” addressing specific components of each habitat characteris-—
tic. The matrix provides three possible characterizations of the
existing condition of each habitat indicator that correspond to

ORDER
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a statement about the habitat condition: 1) poorly functioning,
2) at risk or 3) not properly functioning. For each habitat
indicator, the checklist provides cclumns corresponding to the
three characterizations. It also provides columns to indicate
whether the proposed action will restore, maintain, or degrade
the habitat condition for each indicator.

3. ACE compliance

In the earlier suit, there was evidence in the record, as
evidenced by the matrixes and checklists for the proposad sales,
that the proposed sales would degrade the habitat conditions at
the project or site-specific level. Many of the checklists, for
example, documented poorly functioning or at-risk habitat condi-
tions. Following the court’s decision, the action agencies re-
initiated consultation for twelve of the sales at issue in PCFFA TP
in order to document ACS compliance and implementation and initi=-
ated consultation for the other sales before the court. Plain-
tiffs contend that during the reccnsultation process, the agencies
refocused their criteria for assessing ACS compliance in a manner
that gave the appearance that ACS compliance was being achieved,
rather than engaging in & meaningful analysis of ACS compliance
at the project scale. By refocusing their criteria, plaintiffs

argue, the acticn agencies masked or ignored evidence that the

“See note 5, supra.
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proposed timber sales would not “maintain or restore” habitat
conditions, as mandated by the ACS.

Plaintiffs advance a number of arguments: First, that NMFS
backed away from ensuring ACS consistency at the project level and
instead directed that ACS consistency and jeopardy be determined
at the 5" field® watershed, which can span 20-200 square miles.
Second, that few if any timber sales will produce measurable
impacts on such a large scale. Third, that by determining ACS
consistency on a 10-20 year frame, the agencies ignored the sales’
near-term impacts on fish survival and recovery. Fourth, that
the agencies ignored conditions on non-federal lands in assessing
the cumulative watershed effects of additional logging. Fifth,
that the agencies ignored watershed analysis and riparian reserve
violations.-’

In PCFFA I, the court held that NMFS could properly assums
in the Programmatic Biological Opinion that the action agencies’

implementation of the ten LRMPFs and RMPs at issue in a manner

Aquatic ecosystems are described as fields. The size of
watershed determines 1ts category. Fifth field ranges from 20-200
square miles and are referred to as watersheds. Sixth field ranges

from Z2-50 sgquare miles and are referred to as subwatersheds.
Reeves Decl. at 3, €5, n. 1.

Y¥Plaintiffs also make several arguments that appear to
cverlap with issues already raised and ruled on in PCFFA I. Tc the
extent plaintiffs seek to challenge elements of the Programmatic
Bioleogical Opinion that the court upheld, such as NMFS‘s reliance
on FEMAT's habitat-based analysisg, the court will not address those
arguments.

CRDER
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consistent with the ACS would not likely jeopardize the continued
exlstence of the Umpqua cutthroat trout. PCFFA I at 24. At issue
here is whether NMFS adequately evaluated the action agencies’
compliance with the ACS in reaching its “no jeopardy” conclusion.

a. Project scale degradatiocn and short term impacts

1. scale of ACS measurement

It is undisputed that the proposed timber sales before the
court will result in some site-specific degradation: NMFS’s four
biological opinions issued in November and December 1998 document
degrading effects at the subwatershed scale on sediment, flows,
substrate, disturbance history, pool quality, large woody debris,
and riparian reserves. In evaluating the actions for ACS compli-
ance, NMF5 concluded that only actions that would adversely affect
the environmental baseline over an entire watershed over a long
period would be inconsistent with ACS cbjectives. AR 1s at 10-13;
see also AR 1 at 11-13; AR 2s at 12-16; AR 3s at 14-21. Under
this analysis, which looks at the long term net effect of all
management actions at the watershed scale, NMFS concluded that
although the prcposed timber sales would cause degradation at the
site level, they were not inconsistent with the ACS because the
effects were short term and localized.

Plaintiffs challenge WNMFS's long term/watershed scale ap-

proach. At the outset, they argue, NMFS’s approach is entirely

ORDER
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1 new and they suggest it was designed in response to the court’s

21 earlier summary judgment order. Substantively, they contend that
3 focusing on so large a landscape masks each sales’ impacts. They
¢ also argue that by focusing on the watershed level, NMFES has

’ ensured that no project will ever result in a jeopardy finding

° because few if any projects will create sufficient degradation at
; the watershed level to be deemed inconsistent with the ACS. They
o argue that ACS consistency and implementation must be determined
10 and measured at the site-specific or project level,

11 NME'S argues that determining ACS ccompliance on the watershed

12 || scale is proper. It argues that ACS compliance was never intended
13|l to be measured at the project scale. Rather, it is intended to

14 || measure cumulative degradaticon across the watershed. Under NMFS's

15|l approach, there would be nc ACS violation until the culminated

18| degradation caused by individual projects is measurable at the

7 watershed level. NMFS argues that plaintiffs’ project level
18 apprecach wrongly equates evidence of project level degradation
9 recorded in the matrixes and checklists with ACS noncompliance.
20 This approcach, it contends, has nc support in the Northwest Forest
° Plan, the ACS, the Programmatic Biological Opinion, the scientific
iz evidence or elsewhere. NMFS also chazllenges plaintiffs’ assertiocon
o4 that it has employed an entirely new approach following PCFFA I.%
25 ‘INMFS does not, however, cite to documentation in the PCFFA I
os || record that it employed a long term/watershed approach before the
ORDER
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NME'S maintains that it is clear that the watershed scale is
the appropriate scale for making censistency findings. In support
of this interpretation it cites to the Northwest Forest Plan which
states:

The Aquatic Conservation Strategy was developed to re-

store and maintain the ecclogical health of watersheds

and aquatic ecosystems contained within them on public

lands . . . . The approach seeks to prevent further

degradations and restcre habitat over broad landscapes

as oppeosed to individual projects or small watersheds.

AR 16, p. E-9. NMFS argues that the focus on the “ecological
heaith of watersheds” and prevention of further degradations “cver
broad landscapes” demonstrates that the proper emphasis in ACS
cempliance is the watershed scale. This argument is misplaced.
NMFS is correct that the ACS seeks to prevent degradation at the
landscape level. The section of the Northwest Forest Plan quoted
above, however, merely states that it is no longer appropriate to
evaluate ecosystem degradation and restoration on a project by
project basis. Rather, it reflects a new approach adopted in the
Northwest Forest Plan, which requires the government defendants to
consider the health ¢f aquatic habitats over entire watersheds.
NMFS’ reliance on this mandate, thus, begs the gquestion of what
level it is supposed to measure or verify ACS compliance to ade-
gquately protect the watershed.

The FEMAT report, which the court, at least implicitly, held

court issued that opinion.
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in PCFFA I represents the best scientific information, is the
scientific underpinning of the ACS. AR 15a. 1In its report, FEMAT
stressed (and indeed this court held in its prior decision} that
the ACS strategy must be implemented at all four spatial scales:
regional, province (river basin), watershed, and site (or pro-
ject). The Programmatic Biclogical Opinion, in reliance on FEMAT,
alsc regquires ACS compliance at these four spatial scales. Thus,
not only must the ACS objectives be met at the watershed scale (as
NMFS argues), each preject must also be consistent with ACS cobjec-
tives, i.e., it must maintain the existing condition or move it
within the range of natural variability.*

Notwithstanding the fact that ACS compliance is required at
all four spatial scales, NMFS is correct that the Programmatic
Biological Opinion does anticipate some harmful activities under
the Northwest Forest Plan. BO at 26. NMFS is alsco correct that
evidence in the checklists and matrixes that a project will result
in scme degradation does not, standing alone, constitute ACS
nonccempliance. NMFS, however, provides no basis for its shift to
a broad watershed scale cof analysis and away from the multi-scale

approach contained in the Programmatic Biological Opinion.

“The “range of variability” at the watershed or subwatershed
scale is the distribution cof conditions of smaller subwatersheds
that support acceptable populations of anadromous salmonids and
other aquatic and riparian dependent organisms. Reeves Decl. at
8, T 15.
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11. short term effects

On reconsultation, the action agencies considered degradation

over the long term {(at least a decade). See, e.g. AR 1s at 10.
Each biclogical opinicon concludes that recorded degradation is
inconsequential acrcss the 5% field watershed over the long term.
NMEF'S argues that a long term apprcach is fully consistent with the
Programmatic Biological Opinion and should be upheld. It alsc
argues (somewhat inconsistently) that it evaluates short term
effects as well and the potential for these effects to cause
jeopardy in the short term.

The Programmatic Biclogical Opinicn mandates that “management
actions that do not maintain the existing condition or lead to
improved conditions in the long term would not ‘meet’ the intent
of the Aquatic Conservation Strategy and, thus, should not be
implemented.” AR 14 at 39. The Programmatic Plan Biological
Opinion also recognizes that individual projects can be consistent
with the ACS “[n]otwithstanding the potential for minor, short
term adverse effects.” AR 14 at 39,

NMFS’'s stated reason for choosing a ten year time frame to
assess ACS compliance is that ten years “is the minimum period
stated when recovery would be seen . . . .” AR 58 at 2; AR 59 at
2. The plaintiffs complain that this ten year assessment is

faulty because it relies tco heavily on passive restoration (i.e.
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tree regrowth) and assumes that if more portions of the watershed
cross the ten year regrowth threshold than are being cut, the
logging will not have long term impacts. Plaintiffs argue that
NMEFS ignored short term impacts even where the watershed analysis
stressed the need to avoid short term degradation. And, they
argue, by looking so far ahead to determine when clearcut forests
will be fully recovered, the agencies are essentially assuming
away the sales’ adverse hydrologic effects.

The court agrees with plaintiffs that NMFS has failed to
adequately assess the sheort term impacts of the timber sales and
that it has failed to adeguately explain its assumption that
passive restoration will adequately mitigate the adverse impacts
of logging. The problem with NMFS’s approach, as plaintiffs point
out, is that NMFS is analyzing the sales’ effects based on pre-
dicted ceonditions ten years after the sale. Because more trees
are predicted to grow back over ten years than are being cut in
the sale, every sale under consultation could ultimately result in
a “noc jecopardy” analysis. The court further finds that in order
to fully ensure the action agencies’ compliance with the ACS, NMFS
would have to assess the conditions immediately after the sale
instead of relying on tree regrowth as passive mitigation to com-
pensate for the logging. The court concludes that its failure to
do so was arbitrary and capricious.

VAN
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b. Priwvate land conditions

In the Roseburg BLM district, where most of the proposed sale
sites are located, there is a checkerboard pattern of federal and
non-federal land ownership. Plaintiffs contend NMFS ignored the
conditions on non-federal lands in making its “no jeopardy” deter-
mination,

It is undisputed that conditions on non-federal lands in the
range of the Umpqua cutthroat trout have contributed significantly
to the degradation of the specie’s habitat:

Within the range of the UR cutthrcat trout (the Umpgua

River Basin), approximately 47% of the land is Federally

managed. The remaining 53% is made up of private,

county, and State land consisting primarily of agricul-

tural and forest land. Historically, agriculture, live-

stock grazing, forestry and other activities on non-

Federal land in the Umpgua River Basin have contributed

substantially to temperature and sediment problems in

the Umpgqua River Basin. Conditions on and activities

within the non-Federal riparian areas along stream

reaches downstream cf the USFS and BLM land presently

exert a greater influence on river temperatures and

probably contribute more sediment to the habkitat of

UR cutthroat trout and other Pacific salmaonids in the

Umnpgqua River Basin than USFS and BLM land.

Programmatic Biological Opinion, AR 14 at 41. 1In PCFFA I, plain-
tiffs challenged the Programmatic Biological Opinion on the ground
that it did not take into account activity on non-federal land.
The court rejected this argument, finding it “clear from the
record that NMFS did consider the effects of the activities on
non-federal lands in reaching its “no jeopardy” conclusion.”

PCFFA I at 22. The court declines to address this issue further

ORDER
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since it was resoclved in the earlier litigaticn.

. Watershed analysis violations

Under the Northwest Forest Plan, USFS and BLM are directed to
use the results of watershed analysis to determine whether each
project is consistent with the ACS objectives. The finding must
include a description of the existing condition, a description of
the range of natural variabkility of the important physical and
biological components of a given watershed, and how the proposed
project or management action maintains the existing condition or
moves it within the range of natural variabiiity. Plaintiffs
contend that although the agencies drew some information from the
watershed analysis in the site-specific consultations, they did
not incorporate the watershed analysis recommendations or desired
future conditions in the ACS consistency determination. NMFS
contends that the site-specific bioclogical opinions before the
court adhere to the findings and recommendations in the watershed
analysis relevant to the particular project.

As examples of the action agencies’ failure to adhere to the
watershed analysis, plaintiffs point to the Little River Watershed
Analysis, which identifies the Upper Little River as a high priocr-
ity for restceration and pretection. AR 17 at Recs-14, 16-17. The

Little River Demo sale,'’ they argue, collides with these recom-

"This is the sale the court preliminarily enjoined on March
25, 189%%.
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mendaticns by allowing logging in riparian reserves in the Willow
Flats area and Upper Little River drainage. They contend, and
NMFS does not persuasively dispute, that the biolegical opinion
does not mention the watershed analysis recommendations or provide
any raticnale for concluding that the sale is consistent with ACS
objectives. NMFS argues instead that to the extent there is a
conflict between recommendaticns, the DEMO project is permissible
because it “clearly falls within the research exception to harvest
in riparian reserves because no significant risk to watershed
values or to ACS ocobjectives exists.”'" The court, however, re-
jected the argument that the sale clearly fell within the research
exception in ruling on plaintiffs’ preliminary injunction motion.

In response to plailntiffs’ criticisms of other projects’
failure to adhere to the relevant watershed analysis or recommen-
dations (e.g. the E-mile timber sale’s failure to mention slope
stability and the Upper Scouth Myrtle Harvest Plan’s failure to
adhere to watershed analysis), NMFS offers the somewhat conclusory
(and circular} response that there is no evidence that any cof the
projects criticized by plaintiffs will jeopardize the continued
existence of the listed species.

The court finds that in the challenged biological opinions,

NMFS failed to use watershed analysis to determine whether the

“Defendant’s memorandum in support of summary judgment at 25.
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watersheds at issue are within the acceptable range of vari-
ability. There is no discussion of the watershed analyses’ de-
scriptions of desired future conditions or incorporation of the
watershed analyses recommendations to attain those conditions.
For these reascons, the court finds that NMES has not fully or
sufficiently incorporated watershed recommendations into its ACS

analysis.

d. Riparian reserve violations

The ACS standards prohibit logging in riparian reserves with
narrow exceptions for salvage logging and thinning where needed to
accelerate the develcpment of mature forests in riparian areas or
to otherwise attain the ACS objectives. Plaintiffs contend that
in the second rcound of timber sale consultations, NMFS has not
insisted on strict compliance with the Northwest Forest Plan’s
riparian reserve standards, despite its heavy reliance on invio-
late reserves to mitigate the sales’ degrading effects. The
Little River Demo sale, for example, would log designated riparian
reserves. The applicable biclogical cpinion, however, states that
the sale falls within a research exception. The court rejected
this research exception rationale when it granted plaintiffs’
motion for a preliminary injunction.

Similarly, Sugar Pine Density Manzgement will log a 35-40

foot radius around designated sugar pines in a Tier 1 Key Water-

shed, and in riparian reserves. NMF5 acknowledged in the biclogi-
ORDER
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cal opinion that it was unclear whether this logging would promote
attainment of any ACS cbjectives or meet an exception for timber-
ing in a riparian reserve. AR 35 12. NMFS found that the Sugar
Pine action was justified in crder to increase the survival of
individual sugar pines. In the Red Top Salvage II acticon BLM
proposes to salvage approximately 132 acres of blown-down timber.
Twenty-three of those acres are in a riparian reserve. NMFS found
the action justified to reduce the pctential for insect infesta-
tion and to reduce fuel loads and the associated risk of cata-
strophic fire. NMFS has also approved several sales that will log
in riparian reserves as part of commercial thins or salvage log-
ging, including three sales in Key Watersheds. Plaintiffs ccntend
that many of these sales have riparian buffers as small as 20
feet,*’

NMFS acknowladges that logging in riparian reserves violates
the ACS standards unless it will accelerate the development cof
mature forests or otherwise attain the ACS objectives. AR 3s at
2, In nearly identical language for each sale in a riparian
reserve, the biological opinions state that the thinning will have
beneficial effects on the rate of tree growth and riparian reserve

recovery, even though there is evidence in the record to the

°NMFS contends that plaintiffs do not offer a citation to the
record to support this figure. This is incorrect. 1In the site-
specific biological copinions some sales have proposed “no-cut
buffers” of as little as 20 feet. See AR 1s at 3.
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contrary. See AR 1s at 9; AR 3s at 12-14.1%

Logging in riparian reserves is prohibited for salvage sales
unless “watershed analysis determines that present and future
coarse woody debris needs are met and other ACS cobjectives are not
adversely affected.” Northwest Forest Plan Standard TM~1. The
problem with NMFS’'s explanation fcor allowing violaticns of ACS
riparian reserve standards is that it has nc real relation £o the
sales’ aquatic impacts. It is approving prejects that serve some
non-aquatic function (i.e. reduction of insect infestation) in
violation of ACS riparian standards although there 1s nothing in
the record that demonstrates that those projects have an aquatic
benefit. The court finds that, at a minimum, NMFS must require
some relation between the benefits used to justify projects in
riparian reserves and an agquatic function. By permitting viocla-
tions of ACS riparian reserve standards where there is no evidence
cf a rational connection between the proposed action and the
attainment of ACS objectives, NMFS acted arbitrarily and capri-
cicusly.

VAV
VA

*The Red Top II biological opinion, for example, notes that
the watershed analysis found that large woody debris is not well-
distributed or abundant in this area, that the subwatersheds where
the logging will occur are not properly functioning for large wcody
debris, and that the sale viclates the riparian reserve logging
standard. AR 3s at 11.
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4, Conclusion re: ACS compliance

The court finds that NMFS is required by the Northwest Forest
Plan and the Programmatic Biclogical Opinion to ensure ACS compli-
ance at all four spatial scales. Its decision to measure ACS
compliance only at the watershed level and its failure to evaluate
ACS compliance at the project or site level, therefore, was arbi-
trary and capricious. The court further concludes that NMFS could
not rationally conclude, based on the evidence before it, that
evaluating only long term impacts of agency activities satisfied
its mandate to ensure ACS compliance. Its failure, therefore, to
evaluate the short term impacts, (i.e. impacts that would manifest
in less than a ten year period) was also arbitrary and capricious.
Finally, the court finds that NMFS has not fully incorporated
watershed recommendations into its ACS analysis. Its failure to
do so was arbitrary and capricious in light of the fact that the
watershed analysis undoubtedly represents the best available
scientific information available.

By employing a long term/watershed approach in making jeop-

ardy determinations, NMFS has virtually guaranteed that no timber

"sale will ever be found to jeopardize the continued existence of

the Oregon ceoastal coho or Umpgqua River cutthroat trout. By
failing to reguire the action agencies to rely on and adeguately
incorporate watershed analysis into their bieclogical opinions,
NMFS has allowed the agencies to ignore the best scientific infor-
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mation available. In light of the overwhelming evidence of the
ongoing degradation to the habitat of the endangered aquatic
species in the Umqua River Basin, the court finds that NMFS’s
approach is not rationally calculated to achieve the goals of the
ACS. The court, therefore, finds that NMFS acted arbkitrarily and
capriciously in approving biological opinions that run counter to
the evidence before it!” and that fail to emplcy the best available

scientific information as required by 16 U.S.C. § 1536(a) (2).'F

IIT. CONCLUSION
The court GRANTS plaintiffs’ motion for summary judgment
[docket 60-1}; DENITES defendants’ motions for summary judgment and
dismissal [docket 77-1, 81-1]; GRANTS the parties’ cross-motions
to strike tdocket 88-1, 87-1]; and DISMISSES this action.

DATED at Seattle, Washington this 293" day of September, 1999.

ﬁ,ml @-M.uuu«

EARBARA JAC@Q{'ROTHSTEIN
UNITED STAT¥S DISTRICT JUDGE

l"See Bennett v. Spear, 520 U.S. 154.

lisee Greenpeace Action v. Franklin, 14 F.3d 1324.

ORDER
Page - 25 -




THE HONORABLE BARBARA J. ROTHSTEIN

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
. AT SEATTLE

PACIFIC COAST FEDERATION OF Civil No. C 99-0067 R

FISHERMEN'S ASSOCIATION;
INSTITUTE FOR FISHERIES
RESOURCES; OREGON NATURAL
RESOURCES COUNCIL; UMPQUA
WATERSHEDS, INC.; COAST RANGE
ASSOCIATION; and HEADWATERS,

DECLARATION OF
GORDON REEVES, Ph.D.

Plaintiffs,
V.
NATIONAL MARINE FISHERIES
SERVICE,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

|, Gordon Reeves, depbse and say:

1. | am a fish and aquatic ecologisf with expertise in the assessment of the
impact of human activities and natural processes on aquatic ecosystems and the
associated biota. | also have expertise in natural resouré:e management, watershed
restoration, and conservation biology of anadromous salmonids. | have a.degree
in Biology from the State University of New York, College at Oswego, a M.Sc. in
fisheries science from Humboldt State University, and a Ph.D. in fisheries science

from Oregon State University. | am currently a research fish biologist with the USDA

Jean E. Williams
Janice M. Schneider
DECLARATION OF GORDON REEVES - 1 U.S. Department of Justice
Benjamin Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369
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Forest Service, Pacific Northwest Research Station, Corvallis, OR. | have been
employed in that capacity since 1985. A copy of my curriculum vitae is attached as

Exhibit 1.

2. | have conducted extensive field research in watersheds on federal lands
throughout western Oregon and southeast Alaska. | have published numerous
peer-reviewed articles and book chapters onthe ecology of anadromous salmonids,
the impact of human activities and natural processes on their freshwater habitats,
and watershed restorations. | was a member of the Panel on Late Successional
Forests commissioned by the U.S. House of Representatives (a.k.a. The Gang of
Four), the team that developed the PacFish recommendations for riparian areas on
federal lands in the Pacific Northwest, Idaho, and Alaska, the Scientific Assessment
Team (SAT), and co-leader of the Aquatic Team of the Forest Ecosystem
Management Assessment Team (FEMAT) that developed the Aquatic Conservation
Strategy (ACS) that was adopted as part of the Northwest Forest Plan (NWFP). |
also assisted with the aquatic component of the Tongass Land Management Plan

revision for southeast Alaska and the Interior Columbia Basin Assessment.

3. | have reviewed the brief of the Plaintiffs and the declaration of Dr. C.

Frissell. | make the following statements based on my personal knowledge and

experience.
The Aquatic Conservation Strategy - Components

4. The ACS articulated by the FEMAT (Exhibit 2; AR 15a) was designed to
maintain currently properly functioning aquatic ecosystems and to restore degraded
ecosystems. The ACS was designed to provide a scientific basis for protecting
aquatic ecosystems and planning for sustainable resource management. It was:

based on strategies developed previously in the "Gang of Four", PacFish, and SAT.

Jean E. Williams
Janice M. Schneider
DECLARATION OF GORDON REEVES - 2 U.S. Department of Justice
Benjamin Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369
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The ACS was more comprehensive than these earlier strategies. Inthe short term
(i.e., 10-20 years), the ACS was designed to afford protection to watersheds that
currently had good habitat and fish populations. The long-term goal (i.e., 100+
years) was to develop watersheds that functioned properly ecologically and
supported acceptable populetions of fish and other aquatic and riparian dependent

organisms across the region covered by NWFP.

5. The ACS has four majorlcomponents: (1) key watersheds; (2) riparian
reserves; (3) watershed analysis; and (4) watershed restoration. Each has a specific
purpose. Key watersheds (V-46) were watersheds (5" to larger 6™ field)' that either
were: (1) considered to be ecologically intact and had favorable habitat for fish
populations and other aquatic and riparian dependeﬁt organisms, or (2) were
currently in a degraded states but were judged to have the greatest potential in the
short term to be restored with an active watershed restoration program. These
watersheds were distributed throughout the area covered by the NWFP. Key
watersheds that were ecologically intact were assumed to have the best remaining -
fish habitats and populations and their protection was the short-term focus of the
ACS. Populations in these watersheds would presumably provide sources of
individuals to recolonize deg raded watersheds as they recovered. Key watersheds
that are currently degraded had less productive habitat for fish. Ecological
processes that create and maintain habitat over time are altered in these systems.

It was believed that these watersheds would recover relatively quickly under a

' FEMAT specified that aquatic ecosystems were of third to fifth order (Exhibit 2, V-
13: AR 15a), and described the attributes of such systems. Since then, aquatic
ecosystems are described as fields. The size ofthe watershed determinates the category.
Third to fifth order watershed are now classified as fifth or sixth field depending on size.
Fifth field ranges from 20-200 square miles and are referred to as watersheds. (ld.,
Appendix V-1) Sixth field ranges from 2-50 square miles and are referred to as

subwatersheds.
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restoration focus and provide the best opportunities for population expansion in the
short term. Management actions were precluded from all parts of key watersheds
until a watershed analysis was completed in order to reduce the risk from
management activities.

6. A riparian reserve (Exhibit. 2, V-32; AR 15a) was the portion of the
watershed that had direct influence on the aquatic ecosystem. This included the
area around fish bearing and non-fish bearing streams. Riparian reserves provided
the suite of ecological processes and functions required that influence the
productivity and integrity of aquatic ecosystems. Activities in all riparian reserves

were prohibited until a watershed analysis was completed.

7. Watershed analysis (Exhibit 2, V-563; AR 15a) was the procedure to
identify and evaluate the geomorphic and ecological processes operating in a
watershed. This formed the basis for planning and conducting activities within a
watershed anld evaluating their impacts. Thé size of the watershed was originally
specified as.20-200 square miles., approximately a 5" field watershed. However,
this size has not been strictly adhered to. Some 5" -field watersheds were too
large or too complex ecologically to be analyzed effectively. Watershed analysis, as
a consequence, has been conducted in 5" field and aggregates of 6" field
subwatersheds. The watershed analysis is supposed to guide planning that

achieves the ACS within the watershed.

8. Watershed restoration (Exhibit 2, VV-59; AR 15a) was intended to restore
degraded ecosystems at the watershed scale. It was to be a comprehensive
program that restored the ecological processes and functions that created and

maintained habitat conditions for fish and other aquatic and riparian organisms.
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9. The ACS objectives provide a framework for managing aquatic
ecosystems primarily at watershed and landscape (i.e., multiple watershed) scales.
They describe the attributes and distribution of aquatic ecosystems believed
necessary to provide conditions for maintaining currently strong populations of fish
and other aquatic and riparian dependent organisms and to recover currently
degraded ecosystems. They are notintended to be a hard set of criteria that could

or can be applied equally at all spatial scales of concern (i.e., site, watershed,
province, and region).
Ecosystem Dynamics and the Range of Variability

10. FEMAT emphasized the dynamic nature of aquatic ecosystems in the
region of the NWFP and the need to maintain the processes that create and
maintain habitat through time (Exhibit 2, V-28; AR 15a). Aquatic ecosystemsinthe
NWFP region are dynamic as a result of the physical characteristics, natural
disturbance events, and climatic features of the region [Naiman et al. 1992 (Exhibit
3); Benda et al. 1997 (Exhibit 4)]. Watersheds in the NWFP region are generally
in sieep. mountainous terrain thatisinherently unstabie and receives Iarge amounts
of precipitation. Much of the region was historically subjected to periodic natural
disturbances such as wildfire and large wind storms. The unstable terrain coupled
with the stochastic naiure of storm and disturbance events resulted in pulses of
materials (i.e., sediment and wood) being delivered to stream channels.
Consequently, there was a wide variation in conditions at the site and watershed

scale over time (Naiman et al. 1992, Benda et ai. 1997).

11. Understanding the implications of the focus on ecosystems and
ecosystem dynamics that were emphasized by the FEMAT is required in order to
understand how the ACS is to be applied at the various spatial scales. An

important, but not well understood, implication of employing an ecosystem level
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strategy based on disturbance is that all parts of a watershed or subwatershed or
all subwatersheds may not be in "good" condition at every point in time [Naiman et
al. 1992, Reéves et al. 1995 (Exhibit 5)]. As described in the previous paragraph,
disturbance events, such as wildfire, landslides, and floods, maintained the
long-term productivity of aquatic ecosystems in the area covered by the NWFP.
These events would periodically deliver large amounts of materials (i.e., sediment
and wood) to valley bottoms and streams, often resulting in periods of "degraded"
conditions. Over time, several years to decades, systems would develop conditions
more favorable to fish. As a result, the historic landscape, and watersheds within it,
were a mosaic of patches of good habitat or subwatersheds in “good” condition
interspersed with patches in less favorable conditions. Reeves et al. (1995)
des'cri'bed the range of these conditions for streams in subwatersheds with little or
no impacts from human activities in the sandstone geology of the central Oregon
coast. Subwatersheds with degraded physical conditions supported fish
communities with low diversity and biomass. These were characterized by channels
with either deep deposits of gravel and few pieces of large wood or channels with
bedrock and many pieces of large wood. In contrast, subwatersheds in good
condition were those that had intermediate amounts of gravel, cobble, and large
wood. These conditions supported a fish community that had a high diversity and
biorﬁass. Conditions within a subwatershed were not static but changed through
time, much as vegetation did; systems that were in less productive conditions
became more productive and productive systems may have become less
productive. The result was a mosaic of conditions in watersheds and
subwatersheds that shifted across the landscape with time. Reeves et al. (1995)
argued that Pacific salmon (Oncorhynchus spp.) had life-history attributes that

allowed them to persist in such an environment.
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12. The ACS represents a major change in management of aquatic
ecosystems. It requires consideration of large spatial (i.e., watershed fo landscapes)
and temporal scales (i.e., 2100 years) and of the dynamic processes operating in
aquatic ecosystems in the area covered by the NWFP. The ACS is supposed to
maintain aquatic ecosystems within the range of variability at the site? and small
subwatershed scale and the larger subwatershed and watershed scale to provide

for acceptable populations of anadromous salmonids and other targeted organisms.

13. At the site or smaller subwatershed the range of variability includes
conditions that were immediately favorable to fish to those that were not very
productive (Reeves et al. 1995, Benda et al. 1997). Such large variability in

conditions at small spatial scales has been observed in terrestrial systems by

|l researchers in coastal Oregon (Wimberly et al. in press) and other areas (Turner et

al. 1993). Time from the last disturbance event determined the condition at the
small subwatershed to a large extent. More recently disturbed "sites or
subwatersheds were less productive and those several years to decades away from
disturbance were more favorable for fish. Variability in the pattern of conditions
would be expected to differ among sites in a watershed based on geomorphology.
Sites in unconstrained reaches (i.e., wide valley, low gradient sites of natural

deposition) had a greater range of natural variability than did sites in constrained

reaches (i.e., higher gradient, narrow valley reaches).
Application of the ACS at Different Spatial Scales

14. Determining consistency with the ACS at the site or small subwatershed
is not as simple as assuming that all sites or small subwatersheds need to be in

“good” condition at all times and that any actions that may “degrade” a site or small

2 The site ranges in size from 0.1 to 1 square mile (Exhibit 2, Appendix V-I; AR 15a).
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subwatershed violates the ACS. As described in the previous paragraph, conditions
at the small subwatershed may range from very favorable to unfavorable for fish
over time. The ACS aims to allow for the expreséion of these variable conditions
at a site or small subwatershed. However, it is not possible to evaluate consistency

with the ACS at the sites scale by simply looking at the individual sites alone.

15. Consistency at the small subwatershed is determined by the range of
variability established at the watershed or subwatershed. The range of variability
at the watershed or sub watershed scale is the distribution of conditions of smaller
subwatersheds that support acceptable populations of anadromous salmonids and
other aquatic and riparian dependent organisms. It may be expressed as the
frequéncy distribution of productive and non-productive sites and subwatersheds
in a subwatershed or. watershed, respectively (Benda et al. 1997). The ACS was
designed to maintain and restore this variability or some desired range of variabili’ty

similar to the natural range of watersheds that will support acceptable levels of fish
populations.

16. Watershed analysis as proposed by FEMAT should fdentify this range
of variability at the watershed level. This was then expected to guide management
actions in the watershed and establish the criteria for determining consistency with
the ACS at the watershed or subwatershed level. If the current distribution of
conditions was determined to be within the acceptable range of variability for the
watershed or subwatershed, then presumably sites are in compliance with the ACS.
if the distribution of conditions was outside the acceptable range of variability then
the watershed or subwatershed was oﬁt of compliance With the ACS. Management
actions that would degrade a site or small subwatershed were not expected to
proceed under such circumstances unless it was established that the actions would
bring the system back within the acceptable levei of variability in the long-term and
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this outweighed any short-term negative impacts. Management activities are
focused on restoration in such cases. The potential impact.of the aggregate of
proposed activities should be evaluated and the potential impact of this aggregate

on the range of variability determined. Actions that alter the distribution outside of

the desired range should be modified or eliminated.

17. The Riparian Reserve network was to provide opportunities for the
ecological processes that create and maintain habitat through time to be expressed
(e.g., delivery of wood sediment and water, input of nutrients, etc.). Management
was to insure that Riparian Reserves continued to function properly. Watershed
restoration was to restore the necessary ecological processes where they were lost

or altered as a result of past management activities.

18. In summary, aquatic ecosystems in the range of the NWFP are dynamic
and experience a wide range of conditions. All systems or parts of systems are not
necessarily in good condition at every point in time. The ACS was designed to
maintain this pattern so to provide for an accept'able number and distribution of
watershed and subwatersheds that support acceptable populations of aquatic
organisms. Determining consistency at the site scale requires understanding of the
required range of variability established atthe watershed/subwatershed scale. The

presence of degraded conditions atindividual sites or degraded subwatersheds can

not be always be interpreted as failure to comply with the ACS.
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OPINION
GOODWIN, Circuit Judge:

Six environmenta organizations sued the National Marine
Fisheries Service ("NMFS") for declaratory and injunctive
relief to challenge four biological opinions which had the
effect of clearing the way for 23 proposed timber salesin the
Umpqua River watershed in southwestern Oregon. The dis-
trict court granted substantial relief and the defendant agency,
together with intervening timber operators, appeal.

The Pacific Coast Federation of Fishermen's Associations,
Inc. and five other organizations representing fishermen and
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environmental concerns are collectively referred to as "Pacific
Coast." Their principal claim isthat the "no jeopardy" opin-
ionsissued by NMFSfiled in Seattle, where the agency has
itsregional headquarters, were arbitrary and inadequately sup-
ported by the "best available science” as required by the
Endangered Species Act ("ESA"). At the heart of the contro-
versy isthe impact of proposed timber sales on the Umpqua
River cutthroat trout and the Oregon Coast coho salmon. 1
Douglas Timber Operators ("DTO") and the Northwest For-
estry Association were allowed to enter the cases as
defendant-intervenors. The cases have been consolidated for
this appeal.

Pacific Coast aleged that NMFS acted arbitrarily and
capricioudly in reaching the conclusion that the proposed tim-
ber sales are not likely to jeopardize the continued existence
of the listed species. The district court found that NMFS had
acted arbitrarily and capricioudly by assessing Aquatic Con-
servation Strategy ("ACS') compliance only at the watershed
level, by failing to evaluate short-term degradations, and by
failing to fully and sufficiently incorporate the watershed
analysis consistently with the "best available science" require-
ments set by the ESA. The district court granted summary
judgment in favor of Pacific Coast. Both NMFS and DTO
filed timely appeals.

The DTO assert that the publication of the challenged bio-
logical opinions by NMFSisnot afina agency action within
the meaning of the Administrative Procedures Act, 5 U.S.C.

8 704, and, therefore, that the district court did not have juris-



diction. The DTO aso challenge the venue in the Western

1 At the time that the biological opinions were issued and this litigation
was originally filed, the Umpqua cutthroat trout and the Oregon Coast

coho salmon were listed as endangered and threatened, respectively, under
the ESA. After the Umpqua cutthroat was determined to be part of alarger
Evolutionarily Significant Unit ("ESU"), the species was delisted. Because
NMFES s still required to have completed the biological opinions for the
coho salmon, this delisting has no affect on the case at bar.

6694
District of Washington, asserting that the appropriate defen-
dants are the Bureau of Land Management ("BLM") and For-
est Service, whose proposed timber sales prompted this
litigation, and whose headquarters are in Portland, in the Dis-
trict of Oregon.

JURISDICTION

The NMFS issued four biological opinions stating that 23
timber sales in the Umpqua River Basin were not likely to
jeopardize the continued existence of the Umpqua cutthroat
trout and the Oregon Coast coho salmon. The proposed sales
are within the range of the northern spotted owl, and therefore
fall within the region covered by the Northwest Forest Plan
("NFP"). The United States Forest Service ("USFS') and the
BLM adopted the NFP in 1994. The plan was designed to pro-
vide a comprehensive management program for 24.5 million
acres of federal forest lands throughout the range of the spot-
ted owl. See Seattle Audubon Society v. Lyons, 871 F. Supp.
1291, 1304 (W.D. Wash. 1994), aff'd 80 F.3d 1401 (Sth Cir.
1996). One of the key components of the NFP isthe ACS, a
comprehensive plan designed to maintain and restore the eco-
logical health of the waterways in the federal forests.

There are four componentsto the ACS: (1) key watersheds
(the best aguatic habitat, or hydrologically important areas),
(2) riparian reserves (buffer zones along streams, lakes, wet-
lands and mudslide risks), (3) watershed analysis (to docu-
ment existing and desired watershed conditions), and (4)
watershed restoration (along-term program to restore agquatic
ecosystems and watershed health). The ACS aso has binding
standards and guidelines that restrict certain activities within
areas designated as riparian reserves or key watersheds. Addi-
tionally, ACS has nine objectives designed to maintain or
restore properly functioning aquatic habitats.



When atimber sale or other project is proposed for the NFP
region, it isinitialy subject to aninternal planning process by
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the action agency, either the USFS or the BLM. The action
agency then creates ateam of biologists and other resource
management speciaists to incorporate the NFP requirements,
including ACS standards and guidelines. A biologist on the
team uses a Matrix of Pathways and Indicators (the"MPI")
and a checklist developed by NMFS to assess the project's
effect on listed species. The MPI and checklist help the biolo-
gist to analyze 18 different habitat indicators and determine
whether they are properly functioning, at risk, or not properly
functioning. The biologists also determine whether the pro-
posed action islikely to restore, maintain, or degrade the indi-
cator. Projects that receive either zero or only one degrade
checkmark are considered "not likely to adversely affect”
listed species.

Those projects determined "likely [to] adversely affect”
listed species, i.e., those that received one or more degrade
checkmarks, arereferredto aLevel 1 Team. Thisteam is
made up of biologists from various agencies. It reviews the
proposed project for ACS consistency. The team can suggest
changes in the plan to bring it into ACS compliance.

If the Level 1 Team agrees that the project complies with
ACS, it then forwards the project to NMFS for formal consul-
tation. Otherwise, the team elevatesthereview to aLevel 2
Team, and the project undergoes the same review process.
Failure to reach a consensus elevates the project toaLevel 3
Team. Once one of these three teams approves the project, it
goesto NMFSfor ESA consultation.

The NMFS must review the project pursuant to Section 7

of ESA, which requires federal agenciesto "insure that any
action authorized, funded, or carried out by such agency . . .
isnot likely to jeopardize the continued existence of" any spe-
cieslisted as threatened or endangered under the ESA. 16
U.S.C. 8 1536(8)(2). Then, NMFS must issue a Biological
Opinion.
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Pacific Coast sued earlier to challenge the first NMFS opin-
ions with regard to several of the same proposed timber sales
in Pacific Coast Federation of Fishermen's Associations, Inc.




v. National Marine Fisheries Service, No. C97-775R (W.D.
Wash., May 29, 1998) ("PCCFA I"). Pacific Coast challenged
in the district court NMFS's Programmatic Biologica Opin-
ion and three other site-specific biological opinions.

Reviewing the Programmatic Biological Opinionin

PCEFA 1, the district court held that NMFS may assume that
projects that are consistent with ACS are unlikely to jeopar-
dize the continued existence of alisted species. Jurisdiction in
that litigation was not challenged, and there was no appeal.

The court invalidated the site-specific biological opinions

in the earlier case because the opinions lacked abasis on
which NMFS could conclude that the degrade checkmarks
indicated on MPI would have only minor and transitory
effects. The agency reinitiated the consultation process after
clarifying the documentation required to show ACS consis-
tency and articulating guidance on the "proper " use of MPI in
the analysis at the various scales. Using these new procedures,
NMFS issued the four biological opinions challenged in this
case.

Pacific Coast brought this action under ESA, 16 U.S.C.

§ 1536. The district court found jurisdiction to adjudicate the
claim under 28 U.S.C. 8§ 1331 and under the Administrative
Procedure Act, 5 U.S.C. § 702. This court reviews questions
of jurisdiction de novo. See Ecology Center, Inc. v. USFS,
192 F.3d 922, 924 (9th Cir. 1999).

The DTO assert that the proper defendants are USFS and
BLM and that claims against those entities can be brought
only in the District of Oregon. They also assert that USFS and
BLM are indispensable parties that should have been joined,
and that in their absence the district court acted without a
complete administrative record.
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FINAL AGENCY ACTION

The DTO argue that the challenged biological opinions

are not final agency actions. See 5 U.S.C.8 704. Only fina
agency decisions are subject to review under the APA. See
Ohio Forestry Assn, Inc. v. Sierra Club, 523 U.S. 726, 732
(1998), and Ecology Center, Inc., 192 F.3d at 924-26. The
NMFS has not joined in the jurisdictional challenge.




The DTO argue that Pacific Coast has chosen the wrong
target in an effort to stop all logging in alarge part of Western
Oregon by seeking to overturn the opinions of NMFS which
are only interlocutory in the decision making process of the
Forest Service and BLM, whose respective plans to approve
the timber sales in the Umpqua River watershed are the real
target of this suit. We do not accept that characterization.

The DTO attempt to distinguish Bennett v. Spear , 520 U.S.
154 (1997), in attacking jurisdiction in these cases. The
Supreme Court held in Bennett that ajeopardy opinion was
final agency action because it effectively stopped further pro-
ceedings by the action agency. The Court reasoned that a
jeopardy opinion has "direct and appreciable legal conse-
guences,” id. at 178, because it "alters the legal regime to
which the action agency is subject,” id. at 169. In the case
before us, NMFS issued a "no jeopardy" opinion, which
became this agency's final action. We have found no author-
ity for the proposition that while a"jeopardy " opinionis
reviewable as afinal agency action, a"no jeopardy™ opinion
isnot final and reviewable.

This court, following Bennett v. Spear, applied the two-

part test for ascertaining finality of agency action in Ecology
Center, Inc. v. United States Forest Service, 192 F.3d at 925-
26. We held that for an administrative agency action to be
consdered findl, "(1) the action should mark the consumma-
tion of the agency's decision making process; and (2) the
action should be one by which rights or obligations have been
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determined or from which legal consequences flow. " Seeid.
at 925.

This no-jeopardy opinion satisfies the first part of our

test because the issuance of abiological opinion marks the
"consummation” of NMFS's consultation process. Seeid. The
opinion meets the second part of the test because it"altersthe
legal regime" and has direct and appreciable legal conse-
guences. As a practical matter, the opinion and its accompa
nying Incidental Take Statement grant immunity to the
proposed actions of other agencies required to obtain an
NMFS opinion before proceeding with their own actions,
which these plaintiffs seek to block.

We are satisfied that the trial court had jurisdiction, and



that BLM and the Forest Service were not necessary parties.
Venue, accordingly, was properly placed in the Western Dis-
trict of Washington.

THE MERITS

Agency decisions under ESA are governed by the
Administrative Procedure Act, which requires an agency
action to be upheld unlessit is found to be "arbitrary, capri-
cious, an abuse of discretion, or otherwise not in accordance
with law." 5U.S.C. 8 706(2)(A); Friends of the Earth v.
Hintz, 800 F.2d 822, 830-31 (9th Cir. 1986). This deferential
standard is designed to "ensure that the agency considered all
of the relevant factors and that its decision contained no “clear
error of judgment.' " Arizonav. Thomas, 824 F.2d 745, 748
(9th Cir. 1987) (quoting Citizens to Preserve Overton Park,
Inc. v. Volpe, 401 U.S. 402, 416 (1971). Agency action should
be overturned only when the agency has "relied on factors
which Congress has not intended it to consider, entirely failed
to consider an important aspect of the problem, offered an
explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be
ascribed to a difference in view or the product of agency
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expertise.” Motor Vehicle Mfrs. Assn v. State Farm Mutual
Auto Ins. Co., 463 U.S. 29, 43 (1983). Essentidly, we must
ask "whether the agency “considered the relevant factors and
articulated arational connection between the facts found and
the choice made.' " Natural Resources Defense Council v.
United States Dep't of the Interior, 113 F.3d 1121, 1124 (9th
Cir. 1997) (quoting Resources, Ltd. v. Robertson, 35 F.3d
1300, 1304 (Sth Cir. 1993), in turn quoting Pyramid L ake
Paiute Tribe of Indiansv. United States Dep't of the Navy,
898 F.2d 1410, 1414 (9th Cir. 1990)). A biological opinion
may also beinvalid if it failsto use the best available scien-
tific information as required by 16 U.S.C. 8§ 1536(a)(2). See
Greenpeace Action v. Franklin, 14 F.3d 1324, 1336 (9th Cir.
1993).

Pacific Coast argued, and the district court agreed, that
NMFS acted arbitrarily and capriciously by (1) ignoring site-
specific project effects and limiting its ACS compliance anal-
ysisto the watershed scale, (2) focusing on along-term evalu-
ation of ACS compliance that effectively masks all short-term
impacts that may have adverse effects on listed species, (3)



failing to consider activities on federal lands that might
adversely affect salmonid species, (4) "tiering " to BLM or
USFS determinations of ACS consistency for Projectsin
Riparian Reserves where no aquatic benefits have been identi-
fied, and (5) failing to adequately consider, fully incorporate,
or adequately explain deviations from the watershed analysis
recommendations, which are designed to accomplish ACS
objectives.

One preliminary matter must be addressed to avoid confu-
sion. The NMFS argues that Pacific Coast and the district
court inappropriately have required NMFS to serve asa
review board or oversight committee for BLM and USFS
determinations of ACS consistency. This argument appears
significant, but in fact lacks substance. The NMFSis required
under NFP to determine whether or not a project islikely to
adversely affect alisted species. The NMFS is not required
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by NFP to determine ACS consistency. However, in PCFFA
I, the district court held that NMFS was permitted to assume
that implementation of projects under USFS's Land and
Resource Management Plan ("LRMP") or BLM's Resource
Management Plan ("RMP") would result in "no jeopardy” to
the listed fish species if those projects were conducted in
accordance with ACS. Therefore, because NMFSis allowed
to equate ACS consistency with ano jeopardy finding, NMFS
chooses to inquireinto ACS consistency. Presumably, other
methods of reaching ajeopardy determination are available to
NMFS. The coincidence of ACS consistency inquiriesis
immateria. The NMFS's primary obligation is to determine
aproject's effect on listed fish species. The action agencies,
as part of their analyses, must also determine ACS consis-
tency. That they are able to discharge dissmilar duties by the
same means does not alow either party to fail to undertake its
responsibilities.

WATERSHED SCALE ACS CONSISTENCY

In determining ACS consistency for the 23 timber projects
challenged in this case, NMFS anayzed the projects consis-
tency with ACS at the watershed level. A watershed, or fifth
field, generally covers between 20 to 200 square miles of
land. This equates to between 12,800 and 128,000 acres. The
largest watershed considered with reference to projects at
issue hereis 350 square miles, or 224,000 acres. By contrast,



aproject site generally covers only afew sections (square
miles) or fractions of sections. The NMFS conducts its analy-
sis of the program by assessing the affects of any project level
degradation on the entire watershed. Any degradation that
cannot be measured at the watershed level is considered to be
consistent with both ACS standards and objectives and there-
fore warrants a"no jeopardy” finding.

Pacific Coast contends that the watershed measure effec-
tively masks all project level degradation. This argument
raises two questions:. (1) whether, because a 128 acre project
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represents only 1% to 0.1% of a watershed, any degradation
would be perceptible at the watershed level; and (2) whether
any effect was given to the cumulative degradation in an
ACS. In PCFEFA 1, the court held that NMFS cannot reach a
no jeopardy determination without analyzing whether the site-
specific projects are in fact complying with ACS. See PCFFA
I at 30. The court found that evidence of site specific degrada-
tion and the lack of mitigation showed that NMFS rationally
could not find the "proposed actions. . . consistent with
ACS's mandate that agencies maintain and restore aquatic
systems within the range of the northern spotted owl.” 1d. It
is clear from the court's order that application of ACS at the
project level explained how NMFS could assume, for that
project, that a proposed action would not jeopardize listed
fish. The emphasis on site-specific evaluation is evident in the
district court's opinion in PCEFA |, at 24.

The NMFS contends that the proper level to evaluate ACS
consistency is the watershed, because NFP and ACS are
aimed at maintaining and restoring millions of acres of forest
lands. Given that overall protection of forest and water
resources is the concern of both NFP and ACS, it does not
follow that NMFS is free to ignore site degradations because
they are too small to affect the accomplishment of that goal

at the watershed scale. For some purposes, the watershed
scale may be correct, but NFP does not provide support for so
limiting NMFS review. The purpose of ACSisto maintain
and restore ecosystem health at watershed and landscape
scales to protect habitat for fish and other riparian-dependent
species and resources and restore currently degraded habitats.
This general mission statement in NFP does not prevent proj-
ect site degradation and does nothing to restore habitat over
broad landscapes if it ignores the cumulative effect of individ-



ual projects on small tributaries within watersheds. The
agency also must determine "how the proposed project or
management action maintains the existing condition or moves
it within the range of natural variability." Record of Decision
for Amendments to Forest Service and Bureau of Land Man-
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agement Planning Documents Within the Range of the North-
ern Spotted Owl (hereinafter "Record of Decision for the
Northern Spotted Owl"), Attachment A , at B-10 (April 13,
1994). The NMFS relies on this requirement to show that con-
sistency will be attained at the watershed level. However, it
is unclear whether NMFS performed an analysis of the cumu-
lative effect of small degradations over a whole watershed.
Pacific Coast asserts that NMFS did not consider cumulative
effect. The NMFS had an opportunity to place in the record
evidence demonstrating that it considered cumulative effect.
We find nothing to show that it did. Appropriate analysis of
ACS compliance is undertaken at both the watershed and
project levels.

Pacific Coast argues that the Forest Ecosystem Manage-

ment Assessment Team ("FEMAT") scientific team, which
developed ACS, believed that ACS was to be implemented
"at four spatial scales: regional, province/river basin, water-
shed, and site." Pacific Coast also argues that NMFS has indi-
cated that the "accumulation of effects at the landscape level
from numerous actions, if not fully arrested at the project
scale, would reduce the likelihood of both survival and recov-
ery of the species.” Although the NFP, FEMAT, and ACS do
not appear to address the proper scale for implementation of
ACS, they explain that spatial levels should be considered and
that watershed consistency is aprimary goal. See Record of
Decision for the Northern Spotted Owl, at B-9 and FEMAT,
Forest Ecosystem Management: An Ecological, Economic,
and Social Assessment (July 1993), at V-58. However, the
record contains no proof that the cumulative effect of site spe-
cific degradation was considered in reaching a no jeopardy
opinion at the regional watershed level.

The district court's earlier decision to alow NMFS to

assume no jeopardy from an ACS consistency finding appears
to be linked to the belief that ACS consistency was to be mea-
sured at the project level. This approach seems reasonable as
far asit goes. Any project that maintains or restores fish habi-
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tat presumably would not jeopardize the survival of the spe-
cies. However, a project that degrades habitat at the project
level must be included in any redlistic study at the watershed
scale. Itsdisregard of projects with arelatively small area of
impact but that carried a high risk of degradation when muilti-
plied by many projects and continued over along time period
isthe mgor flaw in NMFS study. Without aggregation, the
large spatial scale appearsto be calculated to ignore the
effects of individual sites and projects. Unless the effects of
individual projects are aggregated to ensure that their cumula
tive effects are percelved and measured in future ESA consul-
tations, it is difficult to have any confidencein awide
regional no-jeopardy opinion. Failure to account adequately
for the cumulative effects of the various projects undermines
the assumptions that the district court authorized NMFS to
makein PCFFA 1. If the effects of individual projects are
diluted to insignificance and not aggregated, then Pacific
Coast is correct in asserting that NMFS's assessment of ACS
consistency at the watershed level is tantamount to assuming
that no project will ever lead to jeopardy of alisted species.

Pacific Coast notes that many of these sales are located in
areasthat are already considered "not properly functioning,”
but still NMFS requires MPI to show a "measurable worsen-
ing of those conditions across the entire watershed. " Pacific
Coast contends that biological opinions are issued for projects
in the same watersheds without any mention of each other. If
in fact NMFS disregards these effects as "localized" when
they can have significant aggregate effects, it acts arbitrarily
and capricioudly.

The FEMAT report, which was instrumental in devel-

oping ACS, emphasized the importance of curtailing incre-
mental aquatic habitat degradation because the effects of
numerous actions can cause significant damage to fish species
and their habitat. See FEMAT, Forest Ecosystem Manage-
ment: An Ecological, Economic, and Social Assessment V-2
(1993). NMFS's assuming away sSite-specific degradations
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that could lead to a jeopardy finding contradicts the purpose
of ESA and isarbitrary. Any effect on a particularly important
spawning area should show up as a degrade rating for the
entire watershed. Confirming that proper aggregation occurs
is central to a determination whether the district court's



assumptions under the site-specific ACS consistency regime
still hold true under the watershed scale regime.

DISREGARDING SHORT-TERM EFFECTS

Pacific Coast challenged NMFS's evaluation of ACS con-
sistency over atime frame of 10 to 20 years. The district court
agreed. The court found that "NMFS has failed to adequately
assess the short term impacts of the timber salesand . . . has
failed to adequately explain its assumption that passive resto-
ration will adequately mitigate the adverse impacts of |og-
ging." Thedistrict court found that the "NMFS could not
rationally conclude, based on the evidence before it, that eval-
uating only long-term impacts of agency activities satisfied its
mandate to ensure ACS compliance. Itsfailure, therefore, to
evaluate the short-term impacts, (i.e. impacts that would man-
ifest in less than aten-year period) was also arbitrary and
capricious." The district court's order requires NMFSto eval-
uate ACS consistency immediately after the project actionis
completed.

We find nothing in the record to authorize NMFSto

assume away significant habitat degradation. Each of the bio-
logical opinions challenged acknowledges project-scale deg-
radations but then deems that degradation inconsequential.
Under the practice adopted by NMFS, only degradations that
persist more than a decade and are measurabl e at the water-
shed scale will be considered to degrade aquatic habitat. This
generous time frame ignores the life cycle and migration
cycle of anadromous fish. In ten years, a badly degraded habi-
tat will likely result in the total extinction of the subspecies
that formerly returned to a particular creek for spawning.
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The NMFS predicts that more trees will grow within the
watershed during the ensuing decade than are cut in the pro-
posed project and, therefore, concludes that the' short-term”
and "localized" effects of the logging will be naturally miti-
gated by regrowth. This optimism may be justified for the
purpose of counting trees, but for the purpose of counting
anadromous fish, it iswholly unredlistic. Pacific Coast con-
tends that there is no scientific evidence in the record to sup-
port the conclusion that natural vegetation regrowth will
adequately mitigate the degradation caused by the logging
projects and ensure that fish that never hatched could return
to the recovered spawning habitat. We agree.



The record contains the expert opinion of aLevel 1 Team
biologist that such reliance on projected "restoration” is " sci-
entifically unsound." The NMFS does not and cannot explain
adequately its disregard of short-term effects.

The NMFS never disputes that short-term effects have the
potentia to jeopardize listed fish populations. On the con-
trary, NMFS believes that the next few generations will be
critical to Umpqgua River anadromous species. In the Pro-
grammatic Biological Opinion, NMFS states that "even alow
level of additional impact to any life form, especialy the
anadromous form which is at critically low levels, may reduce
the likelihood of survival and recovery of the ESU asa
whole." Given the importance of the near-term period on
listed species survival it is difficult to justify NMFS's choice
not to assess degradation over atime frame that takesinto
account the actual behavior of the speciesin danger.

NON-FEDERAL LANDS

The district court properly rejected the PCFFA argument as
to the proper treatment of non-federal lands. As the court
noted, that issue had been disposed of in PCEFA 1.
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ACS CONSISTENCY DETERMINATIONSIN
RIPARIAN RESERVES

The NMFS concluded that three proposed sales. Salvage I,
Sugar Pine Density Management, and Little River were"not
likely to adversely affect” the listed species. Little River was
asmall saleto be permitted under a research exception. The
other two sales were geographically remote from any vulnera-
ble water course. We find nothing in the record to call into
guestion NMFS opinions with respect to these sales. Accord-
ingly, we vacate the order appealed from insofar as it prohib-
ited those three sales. With the exceptions noted, the district
court order was free from error, and is affirmed. The appellees
are entitled to costs on appeal.

VACATED IN PART AND AFFIRMED IN PART.
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